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Presentment Check During Run Bank 


The holder check must, order charge the drawer 
with liability, present the check the drawee bank for pay- 
ment within reasonable time after its issuance. 
neglects so, the drawer will discharged from liability 
the extent any loss suffered him result the 
delay. This provision found the Negotiable Instruments 
Act. 

The cases hold however that, where the holder has 
knowledge that the drawee bank precarious con- 
dition, not entitled the usual time for presentment. 
such circumstances must present the check the first 
opportunity the drawer will relieved from liability 
any loss occurs. recent decision the Supreme Court 
North Carolina, Henderson Chevrolet Co., Inc., Ingle, 
162 Rep. 219, was held that, where the agent the 
holder check knew that there was run the bank and 
stood line for the purpose having his check cashed from 
one m., which time retired from the 
line, and appeared that the check would have been paid 
two earlier had remained line, the drawer 
was discharged from liability. the opinion the court wrote 
part follows: 


payment within reasonable time after. its issue the drawer will 
discharged from liability thereon the extent the loss caused 
the delay.” 

2978: “In determining what reasonable time 
unreasonable time regard had the nature the instru- 
ment, the usage trade business (if any) with respect such 
instruments, and the facts the particular case.” 
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laid down: holder check bound use due diligence 
obtaining the money, and must present and demand payment 
within reasonable time. provided the Negotiable Instru- 
ments Law that check must presented for payment within 
reasonable time after issued. If, however, the holder has 
edge the insolvency precarious condition the bank, must 
present the check for payment once the first opportunity, 
the drawer will relieved from liability.” 

“It well settled that, the absence agreement the 
contrary, check promissory note either the debtor third 
person, received for debt, merely conditional payment,—that is, 
satisfaction the debt and when paid; but that acceptance 
such check note implies undertaking due diligence present- 
ing for payment. And, from whom received sustains 
loss want such diligence, will held operate actual 
payment.” Dille White, (N. S.) 541 note; Federal 
Land Bank Barrow, 189 page 308, 127 

“The acceptance check implies undertaking due diligence 
presenting for payment. And, from whom received 
sustains loss want such diligence, will held operate 
actual payment the debt for which was given. creditor 
receiving check guilty laches presenting it, giving 
notice nonpayment, after presentment, and the bank the mean- 
time suspends payment, thereby makes his own, and operates 
payment his debt; the drawer having funds the bank 
the time drawing the check, and not having withdrawn them.” 

conceded all the authorities that, the standard which 
determine whether person has been guilty negligence the 
conduct the prudent careful diligent man, Bigelow, Torts, 
261; the failure observe, for the protection the interests 
another person, that degree care, precaution, and vigilance which 
the circumstances justly demand, whereby such other person suffers 
injury, Cooley, Torts, 630; the failure what reasonable and 
prudent person would ordinarily have done under the circumstances 
the situation, the doing what such person under the existing 
circumstances would not have done, Baltimore Co. Jones, 

the present case, plaintiff’s representative knew that there 
was “run” the bank, and stood line with defendant’s check 
cash from 10.30 o’clock. Defendant had the money the 
bank; the bank closed o’clock. Other persons got line 
later hour than plaintiff’s representative and got their money. 
cannot hold, the able judge did the court below, that the con- 
duct plaintiff’s representative, under the circumstances, did not 
settle the obligation. think representative, 
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had stood until o’clock, would have been able have cashed 
the defendant’s check, others the line behind him got their 
checks cashed. was too impatient and left. The findings 
fact lead the conclusion that plaintiff’s representative, leav- 
ing the bank o’clock, instead staying until o’clock, was 
not such conduct, under facts and circumstances this case, 
that prudent man. Plaintiff’s representative failed observe 
that degree care, precaution, and vigilance the circumstances 
justly demanded. 


Directors Not “Mere Gilded Ornaments” 


One who signs promissory note co-maker and delivers 
for shares stock bank will not permitted escape 
liability the note after the shares have been transferred 
his name the books the bank and has been elected 
director and held office for number years, saying 
that not the real owner the shares and that signed 
merely surety for the other maker, where the ownership 
the shares was necessary qualify him director. This 
was decided the Supreme Court Nebraska the case 
Kienke Kirsch, 288 Rep. 33. 

The facts this case show that the plaintiff Kienke was 
the owner shares the capital stock the Burton 
State Bank, Burton, Nebraska, having paid-up capital 
$10,000. May 1918, the plaintiff sold these shares 
the defendants Chris Kirsch and his son, George Kirsch, 
for the sum $9,867.36, and the Kirsches executed the 
following note payment for the 


$9,867.36. Burton, Nebr. May 1918. 
Five years after date, for value received, we, either us, 
promise pay the order Kienke Ninety Eight Hundred 
Sixty Seven and 36/100 Dollars with interest the rate per 
cent. per annum, payable semi-annually from date until paid. We, 
the makers, sureties, endorsers and guarantors this note hereby 
severally waive presentment for payment, notice nonpayment, 
protest and notice protest, and diligence bringing suit against 
any party thereto, and consent that time payment may 
extended without notice thereof any the makers, sureties, 
endorsers guarantors this note. And being married 
woman, execute this note with especial reference to, upon the 
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faith and credit of, and with the intention charge individual 
property separate estate for its payment. 
Burton, Nebr. Negotiable and payable the Burton State 
Bank, Burton, Nebr. 
[Signed Geo. Kirsch, 
Chris Kirsch. 


Payments amounting $1,867.36 were subsequently made 
upon the note. the day after the note was delivered 
shares the stock were transferred the books the 
bank the name the defendant, George Kirsch, and 
shares the name the defendant Chris Kirsch. 
May 1928, shares standing the name Chris Kirsch 
were transferred George Kirsch. The remaining shares 
continued stand the name Chris Kirsch until the bank 
became insolvent December, 1929. the meantime Chris 
Kirsch was elected director and president the bank. 
This action was brought the plaintiff recover the 
balance due the note. 

The defendant George Kirsch made appearance 
the case and the defendant Chris Kirsch sought defend 
the ground that was never the real owner the shares 
and that signed the note simply surety for George 
Kirsch. testified that had permitted the stock 
stand his name and allowed his name used direc- 
tor and president the bank “so that his son George 
could get the bank going—I was wanting him get 
started.” holding that the defendant Chris Kirsch was 
liable the note the court said: 

During all the eleven years and more that the defendant 
Chris Kirsch was director said bank the laws Nebraska 
provided 

director commercial bank, other than co-operative 
banks, having capital fifty thousand dollars less must 
the owner least. four per cent. the paid capital stock 
his own name and right.” Comp. St. 1929, 8-121. 

“The board directors shall hold least two regular meetings 
each year, and such meetings thorough examination the 
books, records, funds and securities held the bank shall made 
and recorded detail upon its record book, and certified copy 
thereof shall forwarded the department trade and commerce 
within ten days.” Comp. St. 1929, 8-138. 
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papers, with the intent deceive any person persons authorized 
examine into the affairs any such corporation shall 
deemed guilty felony.” Comp. St. 1929, 8-133. 

The statutes Nebraska provide, and this court 
that the banking business, carried pursuance state charter, 
quasi-public, and for the protection the public, and its 
interest, subject reasonable regulation the state. Comp. 
St. 1929, 8-114. Citizens’ State Bank Strayer, 114 Neb. 567, 
208 662. 

Gibbons Anderson 345, quoted with approval 
Gerner Mosher, Neb. 135, 155, 384, 390, 

“Banks themselves are prone state and hold out the public 
who compose their boards directors. The idea not 
tolerated that they serve mere gilded ornaments the institution, 
enhance its attractiveness, that their reputations should 
used lure customers. What the public suppose, and have 
the right suppose, that those men have been selected reason 
their high character for integrity, their sound judgment, and 
their capacity for conducting the affairs the bank safely and 
securely.” 

592, quoted with approval Gerner Mosher, supra, said: 

“Directors banking corporations occupy one the most 
important and responsible all business relations the general 
public. accepting the position, and holding themselves out 
the public such, they assume that they will supervise and give 
direction the affairs the corporation. the duty 
the directors know the condition the corporation whose affairs 
they voluntarily assume control, and they are presumed know 
that which their duty know, and which they have the means 
knowing.” 

The position president, well that director bank, 
one trust. The public welfare intimately connected with 
the welfare the banking institutions the country that the 
strictest fidelity that trust required. 

The acts the defendants, shown their own testimony, 
disclose wilful intention their part thrust aside both the 
letter and the spirit our state banking law, deceive the depart- 
ment trade and commerce, and, defiance law and with 
reckless regard the rights others, engage course 
conduct relative the affairs the Burton State Bank, the in- 
evitable result which the ruination the bank and disaster 
others, and, such case, the duty the court determine 
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the character the acts the defendants even though their illegal- 
ity has not been raised the pleadings. 

So, under the facts the present case, permit the defendant 
Chris Kirsch say that was not the owner the shares 
the capital stock the Burton State Bank which stood his name 
for more than eleven years, and virtue his apparent ownership 
which acted director and president said bank for 
more than eleven years, and without the ownership which his 
own right could not have lawfully acted such director, would 
“to award premium for negligence the performance 
important and almost sacred duties voluntarily assumed, and 
license fraud and deception the most flagrant and pernicious 
character.” Seale Baker, supra. would against public 
policy and subversive the welfare the state permit the 
defendant plead prove his own fraudulent, not criminal, 
acts, which alone, under the present record, could defeat recovery 
this action. Where party employs legal instruments 
obligatory character, for fraudulent and deceitful purposes, 
sound law, well pure justice, leave him bound who has bound 
himself, and, the determination this case, the defendant Chris 
Kirsch will not heard say that was not the owner his 
own right the shares the capital stock the Burton State 
Bank standing his name, and virtue which acted 
director the bank over period more than eleven years. 


Fees Trust Company Acting Trustee Under 
Will 


some states the fixing the amount fees paid 
testamentary trustee left the discretion the court. 
Arizona one these states. 

recent case arising this jurisdiction was held that 
allowance $5,473.20 trust company and indi- 
vidual acting trustees under will (70 per cent. the 
trust company and per cent. the individual) trust 
fund amounting $604,530.50, over period one year 
was not excessive. case Dunlap’s Estate, 
Supreme Court Arizona, Pac. Rep. (2d) 

The allowance this fee the court was objected 
the testator’s daughter, the principal beneficiary under 
the will. She alleged that $5,473.20 was “excessive, un- 
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reasonable and exhorbitant” amount pay for merely col- 
lecting stock dividends and clipping interest coupons. 

holding that the amount the fee was not excessive 
the Supreme Court said: 

The directions the trustees their handling th2 estate 
are very simple and not necessarily onerous, although they might 
under some circumstances. According these directions the 
trustees were take possession the estate property, manage and 
control same. They were invest and reinvest and keep invested 
all cash that would come into their possession income-bearing 
bonds issued the United States, and exercise their discretion 
selling the stocks belonging the estate. 

Appellant (contestant) says the duties thus imposed are largely 
clerical; that particular knowledge skill necessary their 
accomplishment; that any one could collect the stock dividends and 
clip the United States bonds, make deposits thereof, and record 
proper books account the receipts and disbursements and make 
all necessary reports the courts, the government and the 
beneficiaries. Much this work is, indeed, ministerial and probably 
some one could obtained for few hundred dollars year it, 
but conceivable that handling million dollar trust estate 
many complicated and involved questions fact and law might arise 
the course year. That none did this accounting period, 
except perhaps the income profit tax the mining stocks sold 
1928, does not lessen the responsibility constant vigilance required 
protect the estate. Similar questions might arise any time. 
The testator was not willing that just anybody handle the trust 
had created for his child, relatives, and others. He, rather, selected 
financial institution whose stability and reliability had faith. 
wanted more than bookkeeper some one clip coupons 
and receive dividends. The administration the trust was extend 
over series years, and wanted safe, conservative, 
and skillful hands. his will said: “It Will and direct 
that whether heretofore expressed not, Executor and 
Trustees the two trusts created this Will, shall, prior 
distribution any amount hereunder, whether principal income, 
entitled expend reasonable sums for expenses incurred the 
administration either the trusts the case may be, and shall 
entitled reasonable compensation for their and each their 
services.” two other places recognizes that the trustees are 
paid compensation. 

Section 4083, Revised Code 1928, provides that the court 
which estate has been administered shall, the will create 
trust, retain jurisdiction after the final distribution for the purpose 
the settlement the accounts under the trust. And the following 
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section, 4084, reads follows: the accounting the court shall 
allow ‘the trustee the proper expenses and such compensation for 
services the court may adjudge just and reasonable, and 
shall apportion such compensation among the trustees, more than 
one, according the services rendered and may fix yearly com- 
pensation for the trustee continue long the court may judge 
proper.” 

Whatever the rule may other jurisdictions, the compensa- 
tion the trustees trust created will must just and 
reasonable. Such the statutory rule. implicit the above 
provision (Rev. Code 1928, 4083) that the court having original 
jurisdiction hear and settle accounts such trustees shall first 
determine from all the facts and circumstances each and every 
case what just and reasonable compensation. The language used 
impose that duty significant. The compensation what “the 
court may adjudge just and reasonable.” evident 
intent give more than ordinary sanctity the discretion the 
trial court, but course that discretion must exercised the 
end that the compensation just and reasonable. the allowance 
clearly more than just and reasonable compensation, then 
arbitrary and capricious and should not permitted stand. But 
the fact that the allowance for more than would have approved 
does not establish that arbitrary, unjust, unreasonable. 
Some one must fix the compensation, and there evidence the 
record reasonably tending support the amount fixed the one 
the law requires fix it, the duty the appellate court 
let stand. 

The authorities are fairly accord what should con- 
sidered fixing compensation trustees when the statute places 
that duty upon the court, may seen from these quotations: 

“The elements which determine proper compensation are the 
amount risk and responsibility and the time and labor required 
the trustee and actually spent the performance his duties. 
Perry Trusts (7th Ed.) vol. II, 919-a. 

“The general rule running through all the cases that 
trustee should receive compensation adequate his care and 
trouble. Such compensation proportioned responsibility 
curred and the labor and care bestowed.” 1392, 258. 

“But the ultimate rule observed this state making 
allowance for the services trustees fair compensation for the 
services rendered. The size the estate, the amount money 
handled, and the responsibility connected therewith are proper items 
considered; but the basis compensation the fair value 
the services rendered.” McGee Newton Burial Park (Mo. 
App.) 290 644, 645. 

[compensation] must graduated according the responsi- 
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bility incurred, the amount the estate, the nature and extent 
the services necessarily performed.” Perkins’ Appeal, 108 Pa. 314, 
Am. Rep. 208. 

“The amount property his charge, and the amount 
income received from it, are taken into account determining 
what rate shall compensated for the care and thought and 
intelligence, well the manual service, which are given the 
performance his duties.” Parker al. Hill, 185 Mass. 14, 

might possible keep record the time and labor 
devoted the management and control the trust estate, and 
approximate therefrom just and reasonable compensation, those 
were the only elements considered. But there are the risk and 
responsibility mentioned the text-writers and courts. These are 
not easy computation figures. Like pain and suffering 
damage cases, the amount allowed for them must necessity left 
largely the sound discretion the trier the facts. 

Although, according the evidence, the trustees here arrived 
corpus, claiming that was the practice among trust companies, the 
court examined into the nature, items, and actual extent the 
services rendered and based its conclusion thereon. The court said, 
after listening the evidence: satisfied the charge 
reasonable one. might the basis they have used (percent- 
age corpus) isn’t one that would used every instance 
amount charged for the work they are doing. You cannot 
expect estate this character, over million dollars value, 
handled (for) small amount.” 

While proof customary charges trustees, such per- 
centage the fund under the and possession the trustees 
the income such fund, has been accepted the courts 
determining what just and reasonable compensation, 
such proof limited that purpose. the compensation when 
calculated either those ways just and reasonable for the 
services performed and the responsibility incurred, the method 
its. determination immaterial. The following statement demon- 
strates how unequally and unfairly such method computing 
compensation may work and the same time gives the correct rule: 
“There rate percentage fixed law compensation for 
trustee. Frequently compensation determined allowing per- 
centage the fund under the control the possession the 
trustee but this rule not universally adopted ascertaining 
trustee’s commission. suggested Chief Justice Gibson, many 
cases gross sum awarded, and that, says, some respects 
preferable, leads inquiry disclosing the extent the 
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services rendered the trustee which greatly assists the court 
fixing the true compensation due him. very small percentage 
which might seem reasonable compensation might result very 
large sum gross which would suggest compensation entirely 
beyond what was adequate and fair the trustee; while, the 
other hand, large percentage which apparently would excessive 
compensation might result small sum gross which would 
once disclose inadequacy and unfairness compensation for the 
trustee. The safer rule, therefore, adopted and followed 
remunerating trustee for his services the simple one that 
compensated for the services performed and the liability in- 
curred.” Harrison’s Estate, 217 Pa. 207, 354, 355. 


Bank Commissioner Not Liable Failure 
Close Bank 
The question whether banking superintendent should 
promptly close bank found weak financial con- 
dition permit remain open with the expectation, 


based reasonable grounds, that will able bring 
itself back condition financial health, one, the 
determination which must, many instances, present 
perplexing problem. 

Such situation found the case Fidelity 
Casualty Co. New York Brightman, Fed. Rep. (2d) 
161, decided the United States Circuit Court Appeals. 
The action was brought the Casualty Company surety 
the bond the Commissioner Finance the State 
Missouri enjoin the bringing some sixty-one separate 
actions depositors the defunct Citizens Bank Lan- 
caster, Missouri, against the Commissioner and the surety 
recover amounts alleged have been lost through the failure 
the bank. 

deciding favor the plaintiff the court held that, 
the circumtances, the Commissioner had “fully and im- 
partially discharged all duties his office.” 

The facts are set out the court its opinion follows: 


Millspaugh, Commissioner Finance the state Missouri, 
had under his supervision some 1,590 state banks, which the 
Citizens’ Bank Lancaster was one. 
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Stanfield was deputy commissioner charge examiners. 

Alfred Martin was one the examiners Millspaugh’s 
department. 

Both Stanfield and Martin gave bonds the state Missouri 
for the faithful performance their duties. Department 
Finance had charge banks, trust companies, and general super- 
vision the banking business the state. combined several pre- 
existing departments, and the Commissioner Finance took the place 
the bank commissioner theretofore existing. His authority and 
duties were very extended and important. 

February, 1923, Martin made examination the Lancaster 
bank. Its condition was unsatisfactory. His examination which 
was commenced February 1923, showed impairment the 
capital stock the extent $9,634.47, caused carrying real 
estate the name the cashier for the benefit the bank. 
found shortage $4,000 the assistant cashier, also number 
slow and doubtful notes. went Kirksville some miles away, 
and called Deputy Commissioner Stanfield the telephone and told 
him the exact situation. did not tell him the bank should 
closed. Stanfield advised him that had form bond, 
which was the custom the department accept order 
make bank more secure, take it, and instructed him either 
close the bank take the bond. Martin went back Lancaster, 
and had all night meeting with the board directors. went 
over the assets and put the directors under oath, made memorandums 
the various items considered doubtful, investigated the solvency 
the collateral back the loans, and, the conclusion his 
examination, took bond signed all the directors representing 
assets $227,000, pay all obligations said bank. These same 
directors owed the bank some $52,000. concluded his examina- 
tion February 7th, and forwarded his report and the bond 
the office the Commissioner Finance. The part his report 
which was concluded February 7th showed that the impairment 
capital stock had been rectified, and contained the following 


“You will notice that reduced the cash items 
Took shortage 
and acquiring other real estate took doubtful notes.. 9,979.11 


“Also notice that kept the reserve and reduced the bills 
payable $5M. 

have for guarantee deed from cashier wife held 
escrow for any losses which may occur, this deed covers town prop- 
erty and tract land worth $10M clear and unincumbered. 
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“Attached this report you will find agreement signed 
all the directors with sworn financial statements also attached.” 

After Martin sent his report the Department Finance, 
Stanfield dictated letter Morris, president the Lan- 
caster bank, which was placed before Millspaugh March 1923, 
and was signed him calling the bank’s attention the matters 
found Martin, and pointing out specifically what should done 
remedy the situation. Parts said letter, important here, are 
follows: 

“The management your Bank has been neither prudent, capable 
successful, and believed this Department that the man- 
agement will have changed become You 
have past due loans aggregating more than $43,100.00. Many 
these notes are reported bad and doubtful. This certainly 
excessive amount past due paper for Bank with your volume 
business, and should have attention until collected, renewed with 
ample security charged from your assets. 

“The following loans are considered worthless: Jack Whiteacre, 
$850.00, Geo. Warriner, $10.00 and Wm. Shepherd, $709.98. 
They should charged from your assets without The 
total these slow and doubtful loans more than $21,900.00, and 
goes without saying that will necessary for your officers and 
directors give prompt attention this feature your business 
date the examination, forty accounts were found overdrawn, and 
addition this, large amount irregular items appeared 
your Cash Account. 

“Last August you paid $2,000.00 dividend. further divi- 
dend should paid until your Bank placed more satisfactory 
condition. 

“You pay five per cent. interest Time Certificates. This 
considered excessive and unprofitable rate interest, and 
should discontinued. The Examiner informs that during 


the examination certain discrepancies and irregularities were found 


but were corrected. also find copy bond signed all the 
directors, guaranteeing all the liabilities. Please informed that 
this bond can only considered temporary measure, and from 
the statement, believed this Department that will 
difficult for you have success, owing your large capital, large 
Bills Payable and small Deposits, coupled with such large amount 
slow and doubtful and unsatisfactory assets. the opinion 
this Department that entirely new capital should paid in, 
arrangements should made have some other Bank take over 
your business. 

“Please bring this letter before your Board, and report 
over the signatures all the directors within fifteen days, what 


q 
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action taken and what contemplated concerning each item men- 
tioned herein.” 

The directors replied this letter admitting the criticisms were 
just, but stating that, since Martin’s examination, every effort had 
been put forth things proper condition; that the shortage 
the assistant cashier had been made good, and that had retired 
from the bank; that past-due loans would paid once renewed 
with surety; and that equities were being secured the doubtful 
paper, and concluded with this sentence: think that reason- 
ably short time, can have things much better condition and 
hope the satisfaction your department.” 

This letter was signed all the directors. The Lancaster bank 
was taken over September 23, 1923, utterly insolvent. 


The court referred certain sections the Revised 
Statutes Missouri, 1919, among them section 11,680, which 
provides that where the Commissioner wrongfully reports 
the solvency, insolvency bank banker, “knowing 
the same otherwise,” any person injured thereby shall 
have right action the Commissioner’s official bond, for 


the injuries damages sustained, section 11,698, which refers 
impairment capital stock and conducting business 
unsafe manner, and section 11,700, which sets forth the 
conditions under which the Commissioner may take possession 
the business and property bank banker. 

full. following excerpts are quoted: 


This case attempt hold public officer liable bond 
given the state Missouri, the condition the same being that 
“will faithfully and impartially discharge all duties his office.” 

the theory appellees that this bond was breached the 
failure Millspaugh Commissioner Finance close the bank 
March 1923, must have then known that was insolvent 
that its continuance business would seriously jeopardize the 
safety depositors. That he, acting through his deputy, Stanfield, 
had found the bank insolvent condition. 

The theory appellant that Commissioner Millspaugh was 
not liable for loss depositors resulting from failure close the 
bank, this involved the exercise discretionary power, unless 
exercising such discretion was actuated spirit willfulness, 
corruption, malice. 

not understand seriously urged that any these 
officials acted spirit malice corruption. The special master 
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found they did not. The contention that the commissioner neg- 
lected perform ministerial duty; viz., close the bank knowing 
abused his discretion ignoring certain facts which would have 
demonstrateed insolvency. 

The Missouri rule line with the general run authority 
that public officer charged with discretionary duties not liable 
for mistake judgment erroneous performance said 
duties unless guilty willful wrong relation thereto, but 
that ministerial duties liable for the violation neglect 
thereof the party injured thereby and that mistake judgment 
does not excuse him. Cook Hecht, Mo. App. 273, speaking 
the discretionary duties public officers, the court said: 
are not liable long they honestly and good faith perform 
the work intrusted them.” 

Schooler Arrington, 106 Mo. App. 607, 468, 469, 
said: “It well settled this state that, when public officer 
charged with duties which call for exercise his judgment 
and discretion, not liable for erroneous performance, unless 
has been guilty willful wrong, malice, corruption.” 

urged appellees that insolvency shown Martin’s 
report the Department Finance, Stanfield’s statement 
Martin close the bank take bond, the taking the bond, 
and Millspaugh’s letter March 1923, the bank officials. 
Undoubtedly Martin’s report the Department Finance showed 
condition, however, when completed his report February 7th, 
than when commenced his examination February 
edly this bank was most unhealthy financial condition, but can 
court say that Millspaugh, view Martin’s report including 
the examination which made the directors under oath, and 
returned part said report, abused his discretion not 
finding the bank insolvent such dangerous condition that 
should closed? capital was intact when Martin finished his 
report. There was surplus $6,000, and there was considerable 
improvement the bank’s condition. Looking back this trans- 
action, apparent the light conditions subsequently developed 
that would have been better the bank had been closed after 
the examination. However, neither Martin nor Stanfield thought so, 
and the situation came before Millspaugh March 1923, when 
the letter Stanfield had appeared was placed before him for signa- 
ture. Appellees urge that this letter sufficient show that Mill- 
spaugh must have known when signed the same that the bank 
was insolvent. master found that Martin’s report did not 
necessarily show its face that the bank was insolvent. Some ex- 
pert bankers testified before the master that this report showed the 
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bank was insolvent, and others testified that showed solvency, 
evidencing the diversity views what constituted insolvency. 
far the record shows, Millspaugh knew nothing the con- 
versation over the telephone between Stanfield and Martin. His first 
complete knowledge the affair was the letter placed before him 
Stanfield. was called deal with sick bank and was 
desirous saving it. was confronted with the duty determin- 
ing whether, under the facts placed before him, was 
its further continuance would seriously jeopardize depositors and 
should closed under section 11700, whether should 
permitted continue under certain conditions. The plan Martin 
and Stanfield take bond signed the directors further 
security was ratified Millspaugh. agree with the first con- 
clusion law the special master that the commissioner had 
right close the bank information coming him from any 
source, regardless whether not there was recommendation 
bank examiner. Appellees insist that while the Commissioner 
Finance would not responsible for honest mistake judg- 
ment passing upon the question whether the report the 
examiner with the bond attached showed the bank solvent 
insolvent, that for the commissioner arbitrarily pass the 
matter contrary the facts was abuse discretion. The trial 
court the present case its memorandum opinion exceptions 
the report the special master said that the testimony was 
overwhelming the effect that the bank was insolvent the time 
the examination, and that such insolvency was apparent the 
time the comissioner sent the letter the officers the bank herein- 
before referred to. are unable agree with this statement 
think question fair dispute whether the facts developed 
the examination Martin showed the bank then insolvent. 
not for determine whether the state officials exercised 
poor judgment substitute our judgment for theirs. There 
claim fraud, malice, corruption their action. was ap- 
parent Millspaugh that the bank needed attention, that its officers 
were negligent, and was part his duty determine whether 
should closed whether should proceed under section 11698, 
and notify the bank officials change their methods and remedy 
the irregularities. The statutes have quoted recognize difference 
between finding that bank was carrying its business unsafe 
manner, remedy for which situation was under section 11698 and 
finding that the bank was insolvent condition seriously 
jeopardize the depositors, the remedy for which would under 
section 11700. The commissioner had choice two remedies 
use assisting this institution. might have been doubtful which 
remedy would best restore the patient business health. This 
demanded the exercise the honest judgment and discretion the 
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commissioner. decided the best remedy that provided 
section 11698 and doing exercised discretion reposed 
him the laws the state. 

These officers had motive but save the bank. That 
unquestioned. The closing bank small community 
sad tragedy. leaves trail suffering, blighted hopes, and angry 
resentments. Savings lifetimes are swept away, and optimistic 
hopes for the future are destroyed. something avoided 
possible. equally important, however, that officers charged 
with the duty protecting depositors shall faithful the per- 
formance their duties. Situations are necessarily presented 
great difficulty, and mistakes will occur, more easily apparent 
retrospection than the time action. 


Deposit Bonds Secure Grant Credit 


person deposited bonds with bank under contract, 
which provided that the bank would give credit another 
bank for period seven months and that upon the request 
the depositor his assignee the bonds would returned 


the depositor and the amount charged against the account 
the other bank. was held that the depositor was entitled 
the return the bonds irrespective whether the account 
such other bank was equal less than the amount 
the bonds. The case Green Ashland Sixty-Third State 
Bank, 178 Rep. 468, recently decided the Supreme 
Court 

Here case where bank took severe loss because 
its representative did not carefully read the contract into 
which had entered. had done would have realized 
that its rights were not extensive thought. The con- 
tract read follows: 


“To Curtis, Pres. Ashland 
“State Bank, Chicago 
“Please credit acct. Grant Park State State Bank with 
$25,000 per deposit bonds mentioned below. 10/13/25. 
Russell. 


“Chicago, Illinois, October, 13, 1925. 
“This certify per instructions above that Andrew Russel 
has this day deposited with the Ashland 63rd State Bank, 
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Chicago, Illinois, twenty-five thousand ($25,000) dollars principal 
amount bonds the United States America, bearing interest 
three and one-half per cent. (314%) per annum evidenced 
interest coupons thereto attached; that pursuant said deposit 
credit has been given said bank the amount $25,000 the 
account the Grant Park State Bank Grant Park, Illinois, which 
said credit remain and maintained accordingly for period 
seven (7) months from this date, unless during said period said 
bonds are withdrawn hereinafter provided. 

“It understood and the undersigned therefore hereby agrees 
that any time within the period seven (7) months from 
this date said Andrew Russel the assignee his rights hereunder 
shall request, then such event the said United States govern- 
ment bonds, with the coupons thereto attached, shall promptly 
returned and delivered the said Andrew Russel, such person, 
persons corporation the said Andrew Russel may designate, 
and the principal amount thereof charged against the account 
the said Grant Park State Bank Grant Park, Illinois; and any 
assignment transfer the said Andrew Russel his rights 
interests hereunder the property aforesaid, shall operate and 
construed designation him the person, persons 
corporation whom such assignment transfer shall have been 


“Ashland Sixty-Third State Bank, 
“By Curtis, President.” 


Russel, the depositor the bonds, assigned his rights 
under the contract Green, the plaintiff, petitioner 
called the opinion, and, during the term the agree- 
ment, Green demanded that the defendant bank, respond- 
ent, return the bonds. respondent refused various 
grounds. One the grounds was that the credit was ex- 
tended the condition that would remain and main- 
tained the favored bank for the period the agreement, 
whereas the bank had, the time the demand for the bonds 
was made, withdrawn and exhausted the credit. The respond- 
ent alleged that the original purpose the arrangement was 
create fictitious credit for the favored bank. 

The difficulty with the respondent’s contention was that 
the written contract, shown above, said nothing about the 
return the bonds being conditioned the credit having 
remained intact. simply said that the bonds would 
returned Russel his assignee requested “at any time 
within even (7) months.” 
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holding that the petitioner was entitled the return 
the bonds their value with interest, the Supreme 
Court said: 


The Appellate Court found that under the terms the agree- 
ment the bonds were returned petitioner’s assignor his 
assignee upon the contingency that the credit was not used was 
repaid, and that said contingency had not occurred. The contract 
not susceptible that construction. plain language states 
that pursuant the deposit made Russel $25,000 credit has 
been given the Grant Park State Bank and that credit that 
extent shall continue for seven months unless the bonds are sooner 
withdrawn. Permission withdraw them any time was given 
Russel his assignee, and the event withdrawal the 
amount the bonds shall charged against the account the 
Grant Park State Bank. The contract does not require the account 
the bonds condition precedent withdrawal the bonds. 
The only provision that when the bonds are withdrawn charge 
against the account shall made amount equal the bonds. 
Russel and his assignee had control over the account, but the 
respondent bank did have supervision over it, and with knowledge 
the contract provisions could have protected itself against the 
possibility bond withdrawal while there was insufficient money 
the account meet charge off the bonds. suffered 
loss because did not protect itself, cannot put the loss upon 
Russel his assignee. 

construing contract effect will given, possible, each 
clause, phrase, and word used the contract, presumed 
that parties meant something the use the particular lan- 
guage used them. Weger Robinson Nash Motor Co., 340 
81, 172 While the general rule that construing 
contract proper for the court take into consideration the 
surrounding circumstances, this does not give court the right, 
construction, establish different contract from that expressed 
the written agreement. written contract purports its 
presumed that the partise introduced into every material item 
and term, and construing the court will not add thereto another 
term about which the agreement silent. Sterling-Midland Coal 
Co. Coal Co., 334 281, 165 793; Armstrong Paint 
Works Can Co., 301 102, 183 words can 
added taken from instrument and thereby change the plain 
meaning parties expressed therein. Stevens Felman, 
338 391, 170 243. 
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The object construction ascertain the intention which 
the parties have expressed the language the contract, and 
where there ambiguity the terms used the instrument itself 
the only criterion the intention the parties. McCormick 
Sanford, 318 544, 149 476. There provision 
the contract that “the bonds were returned 
assignor his assignee upon the contingency that said credit was 
not used was repaid,” but, the contrary, the contract plain 
and unambiguous terms provided “that any time within the 
period seven months from this date said Andrew Russel the 
assignee his rights hereunder shall request, then such event 
the said United States government bonds, with the coupons thereto 
attached, shall promptly returned and delivered the said 
Andrew Russel, such person, persons corporation the 
said Andrew Russel may designate, and the principal amount thereof 
charged against the account the said Grant Park State Bank 
Grant Park, Illinois.” 

The motives and intentions the parties can only known 
from the writing which the contract reduced, and assumption 
which contrary the language used therein can based upon 
any external consideration. Emerich Outfitting Co. Siegel, Cooper 
intention must determined from the language used the. instru- 
ment, and not from any surmise that the parties used the language 
express intention meaning they had mind but failed 
express, and they have overlooked condition which they would 
perhaps have provided for had occurred them, the court 
cannot guess the provision they would probably have made and 
construction read into the instrument the presumption that 
they would naturally have made such provision they had thought 
it. Rocque Martin, 344 522, 176 734; Foss 
State Bank Trust Co., 343 94, 175 12. 


Liability Bank Cashing County Treasurer’s 
Check Forged Indorsement 


The Supreme Court Iowa pointed out recent 
decision that school funds are the property the state and 
that the administration such funds the county officers 
are agents the state and for reasons public policy negli- 
gence the agents the state administering its property 
not attributed the state. The court further stated 
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that when bank cashes check drawn against school funds 
forged indorsement cannot defend action brought 
against for the amount the check the ground negli- 
gence the part the agents the state issuing the 
check and failing discover the forged indorsement thereof 
and report the forgery the bank. The case New Amster- 
dam Casualty Co. Albia State Bank, Rep. 

appeared that the auditor Monroe County, Iowa, 
represented the county treasurer that was making 
loan school funds. The auditor forged note and mort- 
gage which then took the county treasurer and received 
from the latter check for $500. wrote the name the 
supposed mortgagee the back the check and then wrote 
his own name and cashed the check the Albia State Bank. 
This occurred September 1922. 

The auditor’s fraud was not discovered until January, 
1925, although the state checkers made examination 
his office 1923 and again 1924. When the auditor’s 
dishonesty was finally disclosed the surety his bond paid 
the county the amount which lost through the forgery and, 
assignee Monroe County, brought suit against the Albia 
State Bank recover the amount the forged check. The 
bank contended that the treasurer Monroe County was 
negligent issuing and delivering the check question 
the auditor; that the treasurer and board supervisors 
the county were negligent not sooner discovering the 
forgery and notifying the bank; that the treasurer and 
board supervisors were negligent not notifying the bank 
upon the discovery the forgery. The trial court submitted 
the jury the question whether the county treasurer was 
guilty negligence delivering the check the auditor 
had reason believe that had authority receive 
it. court further instructed the jury that the county 
treasurer Monroe County, upon learning that the check 
was forgery, should have notified the bank that fact 
within reasonable time and that the jury found from 
the evidence that the treasurer the county failed notify 
the bank the forgery within reasonable time after was 
discovered and that the bank did not learn the forgery 
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time protect itself from loss account thereof, and 
that the bank learned the forgery within reasonable 
time after was discovered could have protected itself 
from loss the jury would warranted finding that the 
plaintiff was not entitled recover. 

appeal judgment favor the defendant was 
reversed the ground that the trial court’s instructions were 
erroneous. The appellate court, after outlining the rule 
relative the effect agents the state administering state 
property, pointed out that even negligent delivery 
check person other than the payee not the proximate 
cause loss sustained the drawee bank cashing the 
check forged indorsement. reason stated the 
court for this holding that there are two intervening causes 
the loss, namely, the forgery the wrongdoer and the 
negligence the bank cashing the check. 

The court further stated that negligence the part 
the county and its officers failing discover the forgery 
prior January, 1925, was not shown. this connection 
stated that was not the duty depositor examine 
returned vouchers discover forged indorsements. With 
regard the defendant’s contention that the county officers 
were negligent not notifying the bank upon the discovery 
the forgeries the court held that was without merit for 
the reason that the auditor’s financial condition was such that 
the bank was not prejudiced any delay which there might 
have been giving notice the forgery. 


Overdraft Loss Not Covered Cashier’s 
Fidelity Bond 


loss sustained bank result overdrafts per- 
mitted its cashier, good faith and without collusion, 
though without the authority the board directors not 
protected the cashier’s fidelity bond protecting the bank 
from losses “through any act fraud, dishonesty, larceny, 
theft, embezzlement, forgery, misappropriation, wrongful 
abstraction, misapplication, any other dishonest 
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criminal act omission committed by” the cashier, whether 
acting alone collusion with others. 

This was decided the Supreme Court North Caro- 
lina the recent case, Bank Peachland Fairley, 162 
Rep. 229. the opinion the court said: 


The bond executed the defendant surety for the cashier 
the plaintiff does not cover loss sustained solely reason 
overdraft permitted its cashier, although without authority 
its board directors. The cashier civilly, but not criminally, 
liable for such loss. Code 1931, 221 

First National Bank Edgewater National Surety Co., 
the act bank cashier permitting overdraft customer 
through honest mistake judgment, help the bank, 
the ordinary course the bank’s business, without any dishonest 
intent purpose, not within fidelity policy insuring against loss 
through the fraud, dishonesty, forgery, theft, embezzlement, wrongful 
abstraction, misapplication misappropriation, other dishonest 
criminal act omission the cashier. think the cited 
case was well decided. 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


Series Articles which began the May, 1930, Issue 


INVESTMENT ESTATE FUNDS (Continued) 


106. Investment Trustee’s Name, 

107. Participation Certificates. 

108. Investment Securities Owned 
109. Loan Trust Funds the Trustee. 

Changing Investments. 


106. Investment Trustee’s Name. Whenever trustee, charged 
with the duty investing money held him for the benefit an- 
other, invests such way make possible for him profit 
the investment individually, makes himself personally liable for 
any loss which may occur reason such investment. Therefore 
trustee who invests trust money his own name, without some way 
designating trust property, will responsible for any loss that 
may occur the fund while invested deposited. such case the 
good faith intention the trustee making the investment his 
own name way involved. The rule applies even invest- 
ment securities which the court would have sanctioned. 409. 

There are numerous cases which hold that trustee who invests trust 
money his own name, without some way designating trust 
property, will responsible for any loss that may the fund 
while deposited. Pennsylvania case holding Carr’s Estate, 
Pa. Sup. Ct. 369. 

The will Charlotte Carr directed that the income from certain 
money invested bonds and mortgages should paid Samuel Carr 
during his life. Benjamin Moore was named executor. 1884 
Moore invested $2,000 the trust funds mortgage which took 
his individual name, and not executor trustee. Default was made 
the payment interest the mortgage. The mortgage was fore- 
closed, and the sheriff’s sale Moore purchased the property his own 
name price less than the amount the debt secured the mort- 
gage. held the property his own name until cited file ac- 
count. then May 19, 1920, executed declaration trust 
which recited the facts the default, foreclosure and sale, and de- 
clared that had purchased the property for the benefit the trust 
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estate. The declaration also stated that the interest the mortgage 
from the date thereof September 23, 1893, was collected 
Moore and paid over Samuel Carr. 

was held that Moore, having invested the money the estate 
mortgage taken his own name, and having purchased the property and 
held his own estate until cited file account, was personally 
liable for the amount the mortgage, with interest thereon from the 
last payment 1893. The court said: 


fair general rule, based upon many adjudicated cases Penn- 
sylvania and upon the principles good faith and fair dealing which 
ought govern the management trust estates, may stated 
follows: Whenever trustee, charged with the duty investing money 
belonging and for the benefit another, invests such way 
make possible for him profit the investment individually, 


makes himself personally liable for any loss which may occur reason 
said 


The court further said: 

estate, whose money was invested, and those who are interested 
that estate are least entitled exercise option whether 
they will take the property which the money the estate was invested 
require, the hands the executor, the amount the money in- 
vested, with interest thereon. They seem prefer the latter and, that 
being so, the executor should have been surcharged with the amount in- 
vested, together with interest thereon from the time the last payment 
interest was made the appellant, Samuel 


Illinois the same point White Sherman, 168 589, 
Rep. 128. this case, appeared that trustee purchased 
railroad stocks his own name. The certificates, made out when the 
stock was issued him, were his own name, and appeared upon 
the books the company issuing the stocks the individual owner 
them. 

discussing the liability the trustee for loss caused de- 
cline the value the stocks question, the court said that when 
trustee has fact converted trust funds his own use without au- 
thority has invested the trust funds any other property into which 
such funds can traced, the beneficiary has election either 
follow the funds into the new investment hold the trustee per- 
sonally liable for the breach trust. The weight authority seems 
that where trustee invests trust money his individual name, 
commits breach trust, which subjects him the same liability 
there had been willful conversion his own use. 

Another instance where the court refused permit trustee 
charge the trust estate with loss arising from the investment trust 
funds made the trustee his own name found Missouri case 
entitled Cornet Cornet, 269 Mo. 298 ,190 Rep. 333. 

Henry Cornet, the defendant this was trustee under the 
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will Francis Cornet. During the time covered the trust was 
member partnership engaged the real estate and loan business. 
The firm kept single bank account, which all the trust funds held 
the defendant were deposited and paid out the checks signed 
the name the partnership. The defendant also held trust funds be- 
longing various estates other than the Cornet estate, all which were 
deposited the partnership account, 

was the defendant’s custom purchase securities his own name, 
checking for payment the bank account his own firm. Afterwards 
distributed the securities various estates held him trust. 
this manner purchased five bonds known Alton Bridge bonds. 
Two these bonds were afterwards assigned the Cornet trust fund. 
Subsequently, the value the bonds declined, and the question arose 
whether the defendant was liable for the loss caused the estate 
thereby. 

was held that Cornet must bear the loss. The court gave its 
reason for holding that one who invests trust funds his own name 
becomes personally liable for any loss arising from the investment. 

The general rule the liability trustee for losses 
reason investments trust property his own name applies 
the case trustee who deposits trust funds his credit bank. 
liable the funds are lost through the failure the bank. 
was held Pennsylvania decision, McAllister The Common- 
wealth, Penn. St. 536. this case the following facts appeared: 

One McAllister was the administrator the Hackman estate. 
deposited certain funds the estate his own name the Lancaster 
Savings the time the deposit was made, McAllister told 
the cashier the bank that the funds belonged trust estate. The 
money was deposited credit, however, and nothing was 
done indicate the true nature his interest the funds. The funds 
were lost through the failure the bank. 

was held liable for the loss the funds caused the 
bank’s failure. The court said that trustee undertakes make 
deposit banking institution, the entry must down the books 
the institution such terms that can clearly understood that 
the funds deposited are the funds the trust which they 
belong. Quoting from the opinion: ‘‘He cannot enter them 
them his own today, they are good, and tomorrow, bad, ascribe 
them the estate; shift them emergency from one estate 
another, or, the deposit, secure the discount his own note, and 
have the deposit snatched the bank the note not paid, 
attached creditor the depositor’s individual 

Indiana was held that trustee liable for the loss 
trust funds deposited bank his own name, even though made 
the deposit good faith and without negligence. The case Naltner 
Dolan, 108 Ind. 500, Rep. 289. 


198 


THE BANKING LAW JOURNAL 


Here appeared that the defendants, attorneys, had their 
hands for collection claim favor one Dolan against the Indiana, 
Bloomington and Western Railway Co. September 13, 1882, Dolan 
trasferred the claim Montague. February 24, 1883, the attorneys 
received checks for over $80,000 payment claims against the rail- 
way company. This payment was made them behalf Dolan and 
other clients. Dolan’s claim amounted $600. They deposited the 
checks with the Indiana Banking Co., which was then good standing. 
The deposit was credited the attorneys their name. They had 
account the bank which all money collected for, and belonging 
to, their various clients was deposited and checked out the firm name, 
but such moneys were not mingled with their own. Dolan’s money was 
placed this account. 

the day that the deposit was made, one Naltner commenced at- 
tachment proceedings against Dolan and garnishment proceedings 
against the attorneys. The latter were thus prevented from paying out 
the amount realized Dolan’s claim. Four days later Montague gave 
notice the assignment Dolan’s claim him, and within few 
months after such notice made demand the defendants for the money 
derived from the claim. While the controversy was pending the banking 
company failed. 

was held that Montague was entitled recover from the defend- 
ants the money derived from the Dolan claim, which was their hands 
the time the bank’s failure. The court held spite the fact 
that the attorneys, who had acted with due care and good faith, had 
been prevented from paying out the money the commencement 
garnishment proceedings. The attorneys, depositing the funds 
their own name, although not with their own funds, become responsible 
for the continued solvency the bank, 

The court found that the attorneys occupied toward the money col- 
lected for their client, the relation trustees. then said: 


becomes the duty agent trustee deposit money 
belonging his principal, can escape the risk only making the 
deposit his principal’s name, distinguishing the books 
the bank indicate some way that the principal’s money. 
deposit his own name, will not, case loss, permitted 
throw such loss his principal. 

such ease, the good faith intention the trustee 
way involved. Having for his personal from whatever 
motive, deposited the money his own name, thereby vesting himself 
with legal title, follows necessary consequence, when loss 
will not permitted say against his cestui que trust, 
that the fact not voluntarily made 


Other involving the effect depositing estate funds the in- 
dividual account the executor trustee were referred the 
article published the October, 1931, issue the Journal. 
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107. Participation Certificates. The use participation cer- 
tificates makes possible for trust company, trustee, invest the 
funds, part the funds several trust estates the same real 
estate mortgage. making investments this character the trust 
company first takes mortgage upon rea! estate its own name. Later, 
when becomes the duty the company invest funds which holds 
trustee, the company divides the mortgage into several shares and 
allots the shares various trusts, the result being that the funds 
several distinct trusts are invested together the same mortgage, stand- 
ing the name the trust company. The allotment accomplished 
entirely upon the books the company, its records clearly showing 
just what manner the investment distributed. Immediately upon al- 
loting share any particular trust, the beneficiaries that trust are 
notified the manner which their funds have been invested. The 
mortgage the meantime remains recorded the name the trust 
company and there public record any declaration trust. 

This form investment was upheld the New York Court Ap- 
peals Matter Union Trust Co., 114 Rep. 1047. this case 
the court said: 


has been quite universally held that trustee should not invest 
trust funds his own name. Such rule law should not abandoned, 
qualified any way impaired. individual trustee should con- 
tinuously and intentionally invest trust funds his individual name 
his conduct doing would meet with condemnation the courts. 
There difference between corporate trustee and individual 
trustee its his duty respect investments. Trust funds should 
not only kept independent individual and other trust funds, but 
the investments thereof should, far possible, clearly defined, 
and all times stamped with the individual trust which they sev- 
erally belong. suggested that corporate municipal bonds 
which trustee authorized invest trust funds may payable 
bearer, and consequently lack any stamp ownership the trust. 
While this securities payable bearer the lack any stamp 
ownership such securities arises from the peculiarity the in- 
vestment, and does not affect the rule regard investments that 
properly made distinctive and bear upon their face evidence 
their 


Investment participation certificates was sanctioned New York 
1917, which reads follows: 

Subdivision section 188 the New York Banking Law, regulat- 
ing investments trust companies, provides follows: 


bond and mortgage any such corporation (trust 
company) executor, administrator, guardian, personal testamentary 
trustee, receiver, committee depositary may made apportioning 
any estate held such corporation any such capacities 
part interest bond and mortgage held the name such 
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corporation, individually any representative capacity, and any 
such part interest may repurchased its face value such cor- 
poration individually any representative capacity but such bond 
and mortgage shall legal investment for trustees under the laws 
this state and the records such corporation shall all times show 
every interest the said bond and mortgage and any part interest 
such bond and mortgage apportioned shall all times and remain 
least equal lien any other interest therein and such corporation 
shall promptly notify each person full age and sound mind entitled 
the income therefrom the fact that such investment has been made. 
Any moneys any such estate fund awaiting investment dis- 
tribution may held deposit such corporation its own name, 
subject the provisions subdivision eleven this section; provided 
that appropriate entries showing the share interest each such 
estate fund the moneys held deposit shall, all times, ap- 
pear upon the records such 


The validity the above statute was upheld the Surrogates Court 
New York County decision entitled Thomson’s Estate, 237 
Supp. 622, which decision was published the June, 1930, issue 
The Banking Law Journal. 


108. Investment Securities Owned Trustee. trustee will 
not permitted buy for the trust, which represents, securities 
owned himself. St. Paul Trust Co. Strong, Minn., 
Rep. 256. 

Minnesota case was held that statute (Gen. Stat. 1923, 
7731) authorizing trust company invest trust funds securities 
specially procured it’’ will not authorize the trust 
company invest trust funds mortgages which the company owns. 
Security Bank Trust Co., 224 Rep. 235. 

this case appeared that trust company, which was acting 
the agent trustee estate, invested $5,000 the estate funds 
two mortgages which the trust company held the time. The trust 
company subsequently foreclosed the mortgages and took title the 
lands which they covered. accounting, the trust company undertook 
turn over the persons interested the estate deeds the property 
question. The interested parties objected this and was held 
that the company would have account them for the $5,000, not- 
withstanding the fact that the property was actually worth more than 
the amount invested. 

Under the statute referred to, the court stated, the trust company 
could have procured, purchase, securities the 
with the funds the trust estate ‘‘could have purchased such securi- 
ties held some other trust fund. Could buy, for that purpose, 
securities owned itself? think 

Another decision involving the same statute Kelly First Minne- 
apolis Trust Co., Minn., 226 Rep. 696. this case the court said: 
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record presents the inquiry whether trust company can 
buy from itself securities, which owns, for estate which holds 
trust. common law this could not done. 

companies are useful and necessary modern business. 
the Legislature had intended remove them from the operation the 
common-law rule here involved, would seemingly have done subject 
some restrictions and limitations, instead treating them free 
from all human frailties which brought the common-law rule into ex- 
istence, and which remains applicable individuals. Though corpora- 
tions, trust companies are dominated human nature. Where the 
proper construction statute otherwise doubtful, arguments from 
possible injustice prejudice the public interests common rights 
may considered.’’ 


another case, Ottawa Banking Trust Co. Crookston State 
Bank, Minn., 239 Rep. 666, the following facts appeared: 

One Northrop was the president bank and was also guardian 
minor. such guardian received the sum $2,500, which 
amount paid the bank exchange for mortgage for similar 
amount held the bank. The bank subsequently failed and this pro- 
ceeding was brought the guardian’s successor office have the 
minor’s claim against the bank adjudged preferred claim. The court 
held that the claim was not preferred one and, holding, made 
the following comments concerning the duties fiduciary situa- 
tion this kind: 


was president and general manager the bank. 
fairly enough appears that was altogether control. the trans- 
action acted effect both bank and guardian. officer 
the court and trustee probate estate owed legally imposed duty 
act the interest the estate his ward. officer the bank 
his personal interest was hostile his duty trustee. When trustee 
trades the trust property himself his advantage, his cestui may 
avoid affirm chooses without showing damage though 
actual fraud practiced upon him. This principle not discovery. 
long ago Baldwin Allison, Minn. 1), when the prin- 
ciple was first applied our state, the court said that state was 
but add one more case the line uniform authority. was then 
old English and early American law. But the lay mind has failed 
appreciate that the law will not permit the trustee debate his good 
faith permit him submit the temptation acting his own 
interest rather than with fidelity his trust. The law will not put him 
the test. will not inquire. There are cited some the cases, fol- 
lowing our early one, where trustee has unsuccessfully quarreled with 
the stubborn pronouncement the law. King Remington, Minn. 
County Bank, Minn. 483, 48; St. Paul Trust Co. Strong, 
Minn. 256. And far has the quarrel gone that trus- 
tees have sometimes insisted recent cases but without success, claim- 
ing something from statute, upon the right sell securities owned 
them individual capacity themselves trustees. Larson 
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Security Bank Trust Co., 178 Minn. 209, 224 235, 226 
Kelly First Minneapolis Trust Co., 178 Minn. 215, 226 
696. The mere statement that the law does not permit trustee 
individual deal with himself trustee should enough. Slight 
reflection ought persuade trustee that trustee can trade 
with himself individual his usefulness trustee gone; and 
with will the opportunity acting such among those who under- 


stand that has such power; for has such power one will want 


Loan Trust Funds the Trustee. obviously im- 
proper for trustee loan trust funds himself. Carrier 
Carrier, 226 114, 123 Rep. 135, was held that trustee 
may not loan the trust fund himself, even where the trustee, himself, 
the creator the trust and even though the trust agreement pro- 
vides that ‘‘in the matter investment his discretion shall absolute 
and uncontrolled,’’ and that shall not limited the ‘‘rules gov- 
erning investments executors 
holding the court said: 


true that the creator this trust had reserved himself the 
broadest rights management. His discretion was ‘absolute and 
uncontrolled.’ That does not mean, however, that might recklessly 
willfully abused. had made himself trustee; and doing 
had subjected himself those obligations fidelity and diligence that 
attach the office trustee. had power ‘invest’ the money 
committed his care. had power, under cover investment, 
loan them himself. His discretion, however broad, did not relieve 


him from obedience the great principles equity which are the life 
every 


trustee was criticized for loaning the funds the trust his wife. 
The opinion, written the court, reads, part, follows: ‘‘A 
trustee cannot loan the trust fund himself. much better 
position when loans his wife? that event the neutral 
and prudent position which the court requires him? free 
enforce the rights and remedies accruing the bond his own wife? 
would certainly seem not; least, not position pursue 
them with that promptness, efficiency, and vigor which demanded 
trustees. the exercise these rights this instance, for example, 
the trustee likely conflicting position and tossed about 
between desire his duty and natural desire lenient and 
considerate the debtor. Such position for trustee manifestly 


improper one, and ought not, think, receive the formal sanction 
the 


Changing Investments. appears the general rule 
that when the instrument creating trust does not authorize the trustee 
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change investments may, makes such change, subjected 
liability for any loss resulting therefrom. 

When, however, the circumstances are such that the retention 
investment likely cause diminution the trust funds, the trustee 
has the right and indeed his duty make change. will 
protected can show that had reasonable ground believe that 
change was necessary and advisable, and that acted good faith 
and with prudence disposing the original investment and making 
new one. 

instance which the court held that the were 
such take the case out the general rule that trustee cannot 
money invested good security where risk apparent Naglee’s 
Estate, Phila. 28. 

Here appeared that the trustees John Naglee held two ground 
rents belonging the trust estate. The owners the land out which 
the rents issued applied the trustees for extinguishment the 
rents upon the payment principal and interest and tendered the 
amount thereof. The trustees accepted payment and extinguished the 
rents. With the money paid them the trustees purchased securities 
the United States Government. 

action surcharge the trustees with the amount invested 
was held that they were not liable for the reason that they were 
justified accepting payment from the owners the land owing 
the fact that refusal accept such payment might have resulted 
tedious and expensive litigation. The investment government securi- 
ties was approved the court since the trustees had acted honestly 
and prudently making the investment and since investment such 
securities was authorized the laws Pennsylvania. 

North Carolina case which the action administrator 
changing investment value was approved Washington 

this case, the facts were follows: The administrator 
estate received asset thereof the note man whose credit was 
generally good, but who was known engaged speculations. The 
administrator, after seeking the advice persons whose opinions were 
entitled respect decided change the investment. He, therefore, sold 
the note and invested the proceeds stock railroad which was well 
established and which had paid, and continued pay seven per cent. 
dividends for several years. Thereafter, the maker the note failed. 

Upon application the administrator for the auditing and selling 
the estate his hands the change made him was approved the 
court the following language: 


trustee changes investment, without having applied 
court equity for order that effect, takes upon himself the 
onus proving entire bona fides, and that under the circumstances 
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there was reasonable ground believe that the fund would benefited, 
The proofs sustain the plaintiff both particulars.’’ 


decided the District Columbia was held that 
trustee may liable for loss resulting from his failure dispose 
securities when their depreciation indicates that change advisable 
even though the trustee not authorized change investments the 
instrument creating the trust. The case Johns Herbert, App. 
485, 

appeared that the will creating trust gave the trustee power 
change investments. Certain bonds came into his hands trustee 
which were worth 117 cents the dollar their face value. in- 
terest was ever paid the bonds. Although the bonds continued 
down the trustee did not dispose them, and finally they became value- 
less. The court held that the mere fact that the trustee was not author- 
ized change the investment would not itself relieve him from 
liability for the loss. The court said: 


fact that the testator contemplated the continuance the 
investment had made originally, and that did not vest the 
trustee with the power change discretion, will not itself, how- 
ever, relieve him from liability the fund were lost his negligence. 
was his duty watch the investment with reasonable care and dili- 
gence, and apply the court promptly for leave change when- 
his prudent business man, should have prompted 
thereto. 


(To continued) 


Banking 


this department are published each month ‘all ‘of the important 
the Federal and State Courts, involving 
the law banking and negotiable 


BANK LIABLE PERMITTING COMMITTEE 
INCOMPETENT DEPOSIT CHECKS 
PERSONAL ACCOUNT 


Clarke Public National Bank Trust Co. New York, New York 
Supreme Court, Appellate Division, 254 Supp. 201 


bank which permits the committee incompetent deposit 
his personal account checks payable him such committee, 
without inquiry his right make such use the checks, 
negligent and, the committee fails account the estate, the 
bank must reimburse for its loss. 


Appeal from Trial Term, New York County. 

Action Richard Clarke, substituted committee the estate 
David Rosenhaus, incompetent, against the Public National Bank 
Trust Company New York, formerly known the National 
Bank New York. From judgment dismissing the complaint upon 
the merits after trial Trial Term, jury having been waived, and 
from order directing verdict favor defendant and denying 
plaintiff’s motion for directed verdict, plaintiff appeals. 

Reversed, and judgment directed plaintiff’s favor. 

Richard Clarke, New York City (Nicholas Donnelly, 
New York City, the brief), for appellant. 

Moses Singer, New York City (Sam Cohen, New York 
City, counsel; Felix Fishman, New York City, the 
for respondent. 


McAVOY, J.—The substituted committee incompetent brought 
action recover from defendant bank the amount twenty-six insur- 
ance checks issued the United States Veterans’ Bureau, aggregating 
the sum $1,500.57, and twenty-one compensation checks issued the 
United States Veterans’ Bureau aggregating the sum $2,100. 

commission was issued originally one Louis Rosenhaus, father 


similar decisions see Banking Law Journal Digest (Third 
Edition) 284. 
205 
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the incompetent, committee David Rosenhaus. Thereafter, and 
the day. January, 1926, order was made revoking the ap- 
pointment Louis Rosenhaus such committee and directing him 
account and appointing the plaintiff herein substituted committee 
the said David Rosenhaus and directing the said committee deposit 
the moneys which may come into his hands the National City Bank 
and take and state the account said removed committee, 

Plaintiff duly qualified such substituted committee, and com- 
mission was duly issued him such substituted committee, and 
now acting such committee. 

The referee appointed take and state the account said Louis 
Rosenhaus, the removed committee, filed his report the office the 
clerk the county New York, surcharging the account Louis 
Rosenhaus with the sum $12,254.59. 

This report was confirmed and the order surcharged the account 
the removed committee with the sum $12,254.59, and directed said 
removed committee pay over the plaintiff, the substituted commit- 
tee the incompetent, the said sum $12,254.59. 

action was brought against the removed committee plaintiff 
here recover the sum $12,254.59, and judgment was entered 
favor the plaintiff and against Louis Rosenhaus for said sum. 

Thereafter execution was issued the sheriff the county 
New York said judgment, and the sheriff collected the sum 
$171.56, leaving balance $12,310.01. 

The plaintiff also collected the sum $1,500 from the National 
Surety Company, who furnished the bond the time the appoint- 
ment Louis Rosenhaus committee David Rosenhaus. 

While Louis Rosenhaus, the removed committee, was acting such, 
received from the United States Government monthly checks the 
sum $100 for compensation and the sum $57.50 for war risk in- 
surance. These checks were drawn the Treasurer the United 
States, United States Veterans’ Bureau, and were signed the dis- 
bursing clerk and made payable, sometimes Louis Rosenhaus Com- 
mittee David Rosenhaus, and sometimes Louis Rosenhaus, Comm. 
David Rosenhaus, and sometimes Louis Rosenhaus, Gdn. David 
Rosenhaus. Louis Rosenhaus was never the guardian David Rosen- 
haus. 

All these compensation checks were indorsed Louis Rosenhaus 
individually and deposited his personal account with the defendant 
bank, and the proceeds were collected said bank. 

There are twenty-six insurance checks all. Five these insurance 
checks were indorsed Louis Rosenhaus and Henry Shulman and 
were deposited the said Henry Shulman his account the de- 
fendant bank. One check was indorsed Berkow and Louis Rosen- 
haus and deposited defendant bank. 


q 
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The remaining twenty insurance checks were all indorsed Louis 
Rosenhaus and deposited his personal account with the defendant 
bank. The proceeds all these checks were collected and received 
the defendant bank. 

Louis Rosenhaus, the removed committee, opened personal account 
the defendant bank November 1923, and signed signature card 
and investigation card. 

The plaintiff has pleaded two causes action. The first cause 
action for aiding the defendant the conversion the compensation 
checks, and the second cause action for aiding the defendant the 
conversion the insurance checks. think that the faces the 
checks show that they were drawn for trust funds and they were drawn, 
not Louis Rosenhaus individually, but his order fiduciary 
capacity. 

The bank was required exercise ordinary care and should have 
inquired the time the deposit these checks the individual 
account Louis Rosenhaus whether not the checks were the indi- 
vidual funds Louis Rosenhaus were for him fiduciary capacity. 

Each compensation check was for the sum $100, and was pre- 
sented the bank and was deposited Louis Rosenhaus monthly, 
his individual account, from April 1924, December 1925, series 
twenty-one checks. The insurance checks were twenty-six number, 
each for the same amount, $57.50, and twenty were deposited monthly 
Louis Rosenhaus with the defendant bank from November 1923, 
November 1925. Four five the checks, however, were made 
out the order Louis Rosenhaus, Gdn. for David Rosenhaus. 
They were deposited the individual account Louis Rosenhaus with 
the defendant bank. sequence checks for similar amounts 
monthly should have itself warned the bank their fiduciary char- 
acter when accompanied designation the payee Comm., Com- 
mittee, and Gdn.—guardian. The defendant bank having been placed 
its inquiry the form the checks, which were manifestly trust 
funds held committee, was its duty inquire from Louis Rosen- 
haus his authority deposit the checks his individual account. 
Such inquiry would have disclosed that the Empire Trust Company was 
designated the depository the funds the estate, and that Louis 
Rosenhaus, such committee, was required furnish bond the sum 
$1,500. Not inquiring the authority Louis Rosenhaus de- 
posit the checks question his individual account, think that 
was derelict its duty, and, upon conversion the proceeds the 
checks Louis Rosenhaus, the defendant bank aided and abetted 
said conversion accepting the checks for deposit the individual 
account Louis Rosenhaus. 

not think the plaintiff precluded any doctrine elec- 
tion from maintaining this action because the institution the 
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former action against Louis Rosenhaus. The doctrine election 
remedies applies when the plaintiff seeks enforce irreconcilable claims. 
Louis Rosenhaus converted his own use the sum The 
plaintiff entitled recover the amount converted from any one 
and every one who has participated the conversion. 

Louis Rosenhaus was liable for the amount converted him. The 
defendant bank liable for negligence receiving the funds the 
incompetent’s estate with notice that they were trust funds and for 
receiving the same violation the order which named the Empire 
Trust Company the depository, and thereby aiding Rosenhaus 
the conversion. The remedies are consistent and concurrent. 
tiff may recover from any and all persons moneys belonging him 
which these persons have converted have aided converting. 

Louis Rosenhaus, the defendant the first action brought the 
plaintiff, and the defendant this action, are not joint tort-feasors, 
but separately liable for the acts performed each. The order and 
judgment appealed from should reversed, with costs, and judgment 
directed favor the plaintiff, with costs. 

Judgment and order reversed, with costs, and judgment directed 
favor the plaintiff, with costs. Order filed. All concur. 


USE TRUSTEE’S CHECK COVER 
OVERDRAFT 


Pennsylvania Co. for Insurances Lives and Granting Annuities 
Ninth Bank Trust Co., Supreme Court Pennsylvania, 
158 251 


bank which receives check drawn trustee against 
the trust account payment overdraft made the trustee 
personally must make good the amount the trust estate. The form 
the check notice the bank that the trustee using trust 
funds pay his personal debt. 

this case appeared that the trustee certain estate which 
its account the defendant bank’s predecessor was vice- 
president and director the bank. The trustee also carried 
individual account the defendant bank. day when his 
individual account was overdrawn the sum $2,754.11, drew 
check trustee against the estate account his own order for 
the sum $4,000, which check deposited his individual 
thereby wiping out the overdraft. was held that the defendant 
was legally responsible for the amount estate funds misappropri- 
ated ‘by the trustee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
347. 
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Appeal from Court Common Pleas, Philadelphia County; James 
Gay Gordon, Jr., Judge. 

Assumpsit the Pennsylvania Company for Insurances Lives 
and Granting Annuities and another, trustees the estate Charles 
Hall, deceased, against the Ninth Bank Trust Company. From 
judgment for plaintiffs, defendant appeals. 

Affirmed, 

Arthur Magaziner and Clinton Mayer, both Philadelphia, 
for appellant. 

Charles Thompson, Ballard, Spahr, Andrews Ingersoll, and 
Robert Brigham, all Philadelphia, for appellees. 


DREW, J.—This appeal from the action the court below 
making absolute rule for judgment for want sufficient affidavit 
defense. 

There are disputed facts the case. the will Charles 
Hall, who died February 1901, Mary Hall, one the plaintiffs, 
was designated executrix his estate, and she was given life interest 
the income therefrom. She acted executrix until February 
1921, which date, petition all parties, Mary Hall and Theo- 
dore Nickles were appointed trustees the estate, and from that 
date its entire management was left Nickles’ hands, was vice- 
president and director the Northern National Bank, and the 
Hall estate account that bank. also therein two personal 
accounts, one the name ‘‘Theodore Nickles,’’ the other the 
name ‘‘Theodore Nickles, September 24, 1924, the 
bank account standing the name ‘‘Theodore Nickles’’ was 
overdrawn the amount $2,754.11, and there was balance 
the ‘‘Theodore Nickles, account $3,628.56. that 
day Nickles drew check, which showed its face that was drawn 
the Hall account, having printed ‘‘Estate Charles Hall, 
his own order the sum $4,000. The next day de- 
posited this check the ‘‘Theodore Nickles’’ account, thereby pay- 
ing his personal debt the bank. The defendant is, merger, the 
the Northern National Bank. Nickles’ fraudulent conduct 
was not discovered until after his death 1930, and the appointment 
the plaintiff trustee his stead, Within two months 
after the appointment the new trustee, this action assumpsit was 
begun. 

the allowance the overdraft was the nature loan (Pitts- 
burg First National Bank, 230 Pa. 176, 183, 406), the defendant 
bank was dual position; was the repository the trust funds, 
and the trustee. well settled that one who accepts 
check trust account the order the trustee payment per- 
sonal debt the trustee liable the beneficiary the trustee has 
committed breach his obligation. Norristown-Penn Trust Co. 
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Middleton, 300 Pa. 522, 150 885; Schmitt Potter Title Trust 
Co., Pa. Super. Ct. 301. See, also, Fehr Campbell, 288 Pa. 549, 
Pa. Super. Ct. 153. This principle was incorporated the Uniform 
Fiduciaries Act, Act May 31, 1923, 468, (20 3871), 
which expresses the law theretofore existing: Norristown-Penn Trust 
Co. Middleton, supra. its capacity depositary, the defendant 
bank would not made liable merely the act the trustee draw- 
ing out trust funds pay his personal debt, the absence notice 
the breach trust. Pennsylvania Title Trust Co. Meyer, 201 Pa. 
299, 998. But the bank has knowledge the facts, that 
knows that for honor check drawn the trustee will aid 
breach trust, the will liable for the amount any check 
thus honored. Frazier Erie Bank, Watts 18; Penn Bank 
Frankish, 339; Safe Deposit Trust Co. Diamond National 
Bank, 194 Pa. 334, 1064. This principle covered section 
the Uniform Fiduciaries Act, supra (20 3393). the instant 
case action any one was necessary inform the bank, had 
knowledge all the facts essential show breach trust. When 
the check the trust account was accepted the bank, and credited 
the amount its books payment Nickles’ personal debt the 
bank, participated transaction which was breach trust; 
not properly honor the check—by crediting the amount his 
account. 

both the defendant bank acted wrongfully, and must 
held liable the injured beneficiary the trust; the 
bank received this check under circumstances giving notice that the 
trustee was committing breach trust, and depositary the trust 
funds, paid the check, knowing that was being used breach 
trust. 

that there was balance, taking Nickles’ 
two personal accounts into consideration, was not indebted the 
bank, that therefore the bank was not the position creditor, and 
that hence the notice imputed one who accepts check trust 
account payment personal debt the trustee cannot imputed 
the defendant bank. The learned judge the court below has 
answered this argument conclusively his memorandum opinion; 
says: While the bank could, perhaps, have protected itself setting 
off the amount the overdraft against the credit balance Nickles’ 
special account, did not, fact, so, but accepted moneys which 
was notice from the face the check were trust funds, and ap- 
plied them the discharge the trustee’s personal debt 

further contended the appellant that inasmuch the trans- 
action upon which this action assumpsit ‘based took place six years 
and. two months before the suit was begun, the statute limitations 


at 
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(12 §31) has run, and the plaintiffs are barred from recovering 
upon their claim. The defendant having received trust property from 
trustee with knowledge that was acting wrongfully—was paying off 
his personal debt with trust funds—joined the breach the trust and 
thus became trustee maleficio. participant the breach 
trust, holds the property impressed with the same trust, and subject 
the same rules and remedies, and has greater rights privileges, 
than the original trustee from whom received the property. 
burg Bank Tyler, Watts 373; Sadler’s Appeal, Pa. 154; 
Marshall’s Estate, Pa. 285, 24; Jackson Thompson, 222 Pa. 
232, 1095; Hall Windsor Savings Bank, Vt. 125, 121 582, 
124 593; Duckett National Mechanics’ Bank, Md. 400, 
983, 84, Am. St. Rep. 513. Perry Trusts (7th Ed.) 
217, said: ‘‘It universal rule, that man purchases prop- 
erty trustee, with notice the trust, shall charged with the 
same trust, respect the property, the trustee from whom 
express trustee, was Nickles, may not plead the 
statute limitations. Fox Cash, Pa. 207; Norris’ Appeal, Pa. 
106; Marshall’s Estate, supra; Passmore, 194 Pa. 632, 417; 
Gruber Hays, 280 Pa. 489, 124 688. Nor, the case express 
trust, does the statute begin run favor the trustee until has 
repudiated his trust and knowledge this has been brought home 
the cestui que trust. Bruner Finley, 187 Pa. 389, 406, 334; 
Morrison Blake, Pa. Super. Ct. 290. The defendant, who assisted 
Nickles embezzle trust funds, who knowingly received and retains the 
benefit the breach trust, can more claim the benefit the 
statute than Nickles himself (Marshall’s Estate, supra); all 
persons offending are equally culpable, they are joint tort-feasors, 
there primary secondary liability between them, they are 
equally amenable (Hall Windsor Savings Bank, supra; Duckett 
National Mechanics’ Bank, supra). 

The statute limitations applies all cases law and the 
orphans’ court, and all cases equity except those technical and 
continuing trusts over which equity has exclusive jurisdiction. Yorks’ 
Appeal, 110 Pa. 69, 162, 65; Keyser’s Appeal, 124 Pa. 80, 
577, 159; Hostetter Hollinger, 117 Pa. 606, 741. 
But the statute, however, does not begin run favor participant 
breach trust until the discovery the fraud; that is, until the 
cestui knows, under the circumstances ought know, the facts 
that give rise his cause action. does not begin run favor 
express trustee who has repudiated his trust until knowledge 
the repudiation has been brought home the cestui que trust. And 
actions based upon fraud, where the fraud has been actively concealed, 
where relationship trust and confidence exists, does not begin 
run until the discovery the fraud. Sankey McElevey, 104 Pa. 
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For these reasons follows that the defendant equally liable 
law equity for the trust funds wrongfully taken. 
The judgment the court below affirmed. 


LIABILITY STOCKHOLDER AFTER TRANS- 
FER HIS SHARES TRUSTEE 


Corporation Commission Latham, Supreme Court North Carolina, 
160 Rep. 295 


Nearly two years before the insolvency bank one its 
tors, good faith, transferred shares the bank stock standing 
his name his two sons trustees for the purpose creating 
educational fund for the children the trustees, Upon the failure 


the bank was held that was not subject the stockholder’s 
statutory liability. 


Action the Corporation Commission North Carolina and others 


against Fred Latham. Judgment for defendant, and plaintiffs ap- 
peal. Affirmed. 


Civil action recover the defendant alleged stockholder 


state bank, now liquidation, the full amount his statutory liabil- 
ity such stockholder. 


The determinative facts, which properly appear record, are 
follows: 


owned shares the capital stock the Bank 
Belhaven, and the times hereinafter mentioned, was member the 
Board Directors said bank. 

May 16, 1925, the defendant transferred the books the 
Latham, trustee, and said stock was issued said transferees regular 
order the bank officials. There nothing the books the bank 
indicate for whom the two trusts were created; but alleged 
the complaint, admitted the answer, and found fact the court, 
that there was agreement between the defendant and said trustees, 
who were his sons, that they were hold said stock and the increment 
thereof, educational fund for their minor children, the grand- 
children the defendant. 

minor cestui que trustent are without any estate, and 
assessment can levied and collected against them any them. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
1185. 
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The Bank Belhaven became insolvent March 16, 1927, and was 
taken over the Corporation Commission for 

action brought for the purpose collecting out the de- 
fendant the full amount the par value said stock, being alleged 
that still the owner thereof; there allegation fraud the 
complaint, nor alleged that the bank was insolvent the time 
the transfer said stock, which was voluntary donation, and the court 
finds that was made good faith, for the purposes above set 


From judgment dismissing the action, the plaintiffs appeal, assign- 
ing error. 

Ward Grimes, Washington, C., for appellants. 

MacLean Rodman, Washington, C., for 


STACY, J.—It was held American Trust Co. Jenkins, 193 
761, 142, ‘‘that person who appears upon the 
records bank stockholder therein, relieved personal liabil- 
vol. 219 unless the said record the stock certificate issued 
him shows that holds the said stock trustee for cestui que trust 
named the record the certificate.’’ 

Under this holding and the facts appearing record, would 
seem that the present defendant ought not held individually re- 
(a), for the amount assessable against the stock duly transferred 
him May 16, 1925, good faith, Latham, trustee, and 
Latham, trustee. 

The decision Early, Receiver Richardson, 280 496, 
Ct. 176, Ed. 575, 658, cited and relied upon plain- 
tiffs, distinguishable reason different fact situation. 

Affirmed. 


RIGHTS DRAWER DRAFT FAILURE 
COLLECTING BANK 


American Can Co. Schramm, Superintendent Banks, Supreme 
Court Oregon, Pac. Rep. (2d) 924 


The plaintiff drew draft debtor, payable bank, and 
sent that bank for collection with instructions remit Port- 
land exchange. The bank collected the draft and sent its own draft 
remittance but failed before this draft could collected. was 
held that the plaintiff was entitled preference payment over 
other creditors. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §271. 
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Suit the American Can Company against Schramm, 
Superintendent Banks for the State Oregon and officio liquida- 
tor Astoria Savings Bank, insolvent, and the Astoria Savings Bank. 
From order sustaining demurrer the complaint, and dismissing 
the suit, plaintiff appeals. Remanded, with directions. 

Teal, Winfree, McCulloch Schuler, Portland, for appellant. 

Hesse Franciscovich, Astoria, for respondents. 


RAND, J.—This suit equity enforce trust upon fund 
amounting $2,652.26, which has come into the possession defendant 
state superintendent banks through the insolvency the Astoria 
Savings Bank, and his taking over its assets for the purposes 
liquidation. The case here upon appeal from order sustaining 
demurrer the complaint and dismissing the suit. appears from the 
allegations the complaint that June 12, 1929, plaintiff shipped 
rail the Point Adams Packing Company, located Hammond, Or., 
carload cans. the following day plaintiff forwarded the bill 
lading issued therefor with sight draft attached the Astoria Savings 
Bank and, another paper, directed the bank collect the draft and 
remit the proceeds Portland Exchange plaintiff. The draft reads 
follows: 


Can Company 
Ore. 
remitting proceeds Refer No. 
13, 1929. 
sight (with exchange and collection charges) 
the order Astoria Savings Bank, Astoria, Oregon, 
Twenty-six hundred fifty-two and 26/100 dollars, value received, and 
charged the account 
Can Company 
[signed] Brennan, Cashier. 
Point Adams Pkg. Co., 
551 
draft must paid cash its equivalent; the Bank named 
payee acting only agent collect and remit the drawer. 
lading attached delivered only payment 


Pursuant these directions, the bank delivered the bill lading 
the packing company and received from the packing company check 
for $3,000, drawn the packing company upon the Hibernia Commer- 
cial Savings Bank Portland, and the goods were delivered the 
packing The check covered the purchase price the goods, 
amounting $2,652.26, and other small amounts owing the packing 
plaintiff. The Astoria Bank sent the check the Bank 
California for collection, and, upon payment the check, the Bank 
California deposited the amount thereof its own bank the credit 
the Astoria Savings Bank. 
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June 15, 1929, the Astoria Savings Bank issued draft upon 
the Bank California payable the order plaintiff for said amount 
which draft plaintiff received June 17th and the following day 
deposited for collection with the First National Bank Portland. 
However, the close banking hours June 17, 1929, the Astoria 
Bank had become insolvent and had closed its doors, and all its assets 
were taken over defendant the state superintendent banks for 
purposes liquidation, and, when the draft last referred was pre- 
sented the Bank California for payment, was refused because 
the insolvency the Astoria Bank. Subsequently, plaintiff presented 
defendant its claim for the moneys collected from the packing com- 
pany, claiming that they were held the Astoria Bank trust funds, 
but defendant, although allowing the claim ordinary claim, re- 
fused give any preference priority over the claims depositors 
other creditors the bank and refused treat trust fund. 

The complaint alleges all the foregoing facts, and also alleges that 
both the bank and the superintendent banks were possession 
funds excess the amount claim, and that defendant 
has come into possession all said funds. The relief prayed for 
that the defendant decreed trustee for plaintiff said sum 
$2,652.26, and that directed pay the same over plaintiff 
out the funds now his possession and under his control, 

making the collection, the Astoria Bank was acting purely 
agent plaintiff, and, upon receipt the money, held trust for 
plaintiff, and, when mingled with its own funds, the trust attached 
pro tanto the funds. Lane First National Bank, 131 Or. 350, 270 
476, 281 172, 176, 283 17; Holder Western German Bank 
(C. A.) 90, 92; Central National Bank Insurance Co., 104 
54, Ed. 693. Knatchbull Hallett, Ch. Div. 696; Kane 
Bloodgood, Johns. Ch. (N. Y.) 90, Am. 417; Spokane East- 
ern Trust Co. Steel Products Co. (C. A.) 290 884. 
Lane First National Bank, supra, the late Mr. Justice McBride quoted 
with approval excerpt from the decision Chancellor Kent Kane 
Bloodgood, supra, follows: ‘‘Every person who receives money 
does not apply it, trustee, and may sued either law for 
money had and received, equity, trustee, for breach 

The collection Astoria Bank the draft attached the bill 
lading created obligation upon the part the bank make 
actual payment the money plaintiff, which obligation could not 
discharged without payment being made. The relationship thus created 
was not that debtor and creditor, but that trustee and cestui que 
trust, and that relationship could not changed any act the bank 
unless consented the plaintiff. Plaintiff has never consented 
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the making any change its relationship with the bank. There was 
instruction contained the writing which accompanied the bill 
lading and the attached draft for the bank remit the proceeds 
plaintiff Portland exchange. Instead purchasing draft from 
some other party, the Astoria Bank remitted its own draft which was 
not paid when presented because the Astoria Bank’s insolvency. The 
issuance and remittance this draft had more effect discharging 
the Astoria Bank’s obligation than the case debtor who gives his 
check payment his debt, which when presented not paid for want 
funds. said Holder Western German Bank, supra: When 
sent its own draft the remittance, did not operate satisfac- 
tion its obligation, unless the draft should paid, there being 
agreement receive the draft payment. This would the 
case common debt. certainly the reasons for the same rule 
are not less where agent transmits his principal his own note 
draft provide means for the satisfaction trust obligation ac- 
funds received for his Again, there said: ‘‘If 
the remittance the draft were regarded provisional payment, 
the result would that, case the draft should not paid, the parties 
would remitted their former 

Here, under the allegations the complaint, the Astoria Bank re- 
ceived the proceeds collected from the packing company, and these pro- 
ceeds were deposited its credit the Bank California. This aug- 
mented the funds the Astoria Bank, and, when the assets the bank 
passed the defendant superintendent banks, took subject 
the trust and must account for plaintiff, for occupies better 
position than the bank would occupy were not insolvent. 

suggested defendant that, under the provisions section 
22-2001, Oregon Code 1930, the transaction made plaintiff mere de- 
positor the Astoria Bank. This, have shown, could not true, 
even the statute was intended have that effect. The trust was 
part plaintiff’s security. Without its consent, the Legislature would 
property without due process law. But the section referred con- 
tains language indicating such intention. After defining what per- 
sons shall regarded depositors insolvent bank, contains 
proviso excepting from its operation funds held trust. The excep- 
tion these words: Except that this provision shall not 
construed apply any claims demands involving funds held 
trust any such bank trust company where preference such 
trust funds may established good and sufficient evidence the 
satisfaction the superintendent banks and the circuit court having 
jurisdiction within the where such bank trust company may 
This proviso exception, however, defines transaction 
similar that here, and shows that the Legislature had 
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intention, transaction this character, deprive any claimant 
his right enforce trust against the funds insolvent bank. 
also contended defendant that the proviso quoted above was 
tended provide exclusive remedy for the recovery trust funds 
when the funds insolvent bank had passed into the hands the 
superintendent banks. Before such construction could placed 
upon statute, must clear from the language the statute itself 
that the statute was intended provide exclusive remedy and de- 
prive claimant any other remedy. The language the statute in- 
dicates such intention. J., 101, 988, 989. 

For the reasons stated, the complaint stated good cause suit, 
and the demurrer the complaint should have been overruled, The 
cause will remanded, with directions overrule the demurrer, and 
ordered. 


LIABILITY, STOCKHOLDERS NATIONAL 
BANK CREATED MERGER 


Hawkins Swan, United States District Court (N. West Virginia), 
Fed. Rep. (2d) 688 


Where national bank, trust company and savings bank, 
merge under the charter the national bank, stockholders the 
savings bank, who have become stockholders the new national 
bank, will not permitted escape their liability such 
tors and depositors upon the failure the new bank the ground 
that the savings bank was solvent the time the merger whereas 
the other two were insolvent. 

Stockholders cannot escape liability depositors, even though 
the stock were induced fraud, and even though 
the deposits were made prior the date when they became stock- 
holders. 


Equity. Suit Joseph Hawkins and others against James 
Swan, receiver the Union National Bank Fairmont, and others. 
receiver’s motion dismiss the bill. Bill dismissed the receiver. 

Walter Haggerty, Fairmont, Va., and Spears, 
Elkins, Va., for plaintiffs. 

Va., for defendant Swan. 


Hawkins and others against James Swan, receiver the Union 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1197. 
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National Bank Fairmont; the Fairmont Trust Company, corpora- 
tion, and directors thereof; Home Savings Bank Fairmont, and the 
People’s National Bank Fairmont, and the directors 
thereof; and the Union National Bank Fairmont, and the directors 

about the 27th day November, 1929, the Comptroller the 
Currency approved merger the People’s National Bank Fair- 
the Fairmont Trust Company Fairmont and the Home Savings 
Bank Fairmont, under the charter the People’s National Bank, 
but under the corporate title the Union National Bank Fairmont, 
with capital stock $420,000, The Union National Bank, formerly 
the People’s National Bank Fairmont, under its new charter, con- 
tinued one the active banks Fairmont until about the 16th day 
December, 1930, which date the affairs said bank were, the 
directions the Comptroller the Currency, placed the hands 
Stokes, National Bank Examiner. Thereafter James Swan 
was appointed receiver said bank. 

the 9th day February, 1931, the Comptroller the Currency 
laid assessment 100 per cent. amounting $420,000 upon the 
stockholders the Union National Bank Fairmont, paid the 
16th day March, 1931. 

Thereafter the plaintiffs, who were some the stockholders the 
Home Savings Bank, brought their bill equity against James 
Swan, receiver the Union National Bank Fairmont, the named 
parties, and others averring that conspiracy existed between the com- 
mittees the three named banks, which was unknown the plaintiffs, 
whereby the merger said three banks was effected that the time 
said merger the People’s National Bank Fairmont was insolvent; 
that the Fairmont Trust Company was insolvent, but the Home Savings 
Bank was going solvent concern; that reason the absolute in- 
solvency said two banks the Union National Bank was insolvent from 
the date its inception, whereby the capital, surplus, and undivided 
profits the Home Savings Bank were absorbed and said institution 
merged rendered insolvent. The plaintiffs, among other things, seek 
their bill examination the papers, books, and records said 
bank now possession said James Swan, receiver. The bill 
further seeks injunction against James Swan, receiver, restrain- 
ing him from suing plaintiffs attempting collect the alleged assess- 
ment for double indemnity against them their stock; that en- 
joined, inhibited, and restrained from disbursing any the funds that 
may his hands that may come into his hands until the matters 
issue are determined this court and then disburse same 
directed the court; that said James Swan, receiver, order 
this court, required, under such reasonable conditions may im- 
posed this court, permit these examine papers, books, 
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and records the said People’s National Bank Fairmont, the Fair- 
mont Trust Company, the Home Savings Bank, and the Union National 
Bank Fairmont, the end that plaintiffs may have discovery the 
material facts necessary for their case alleged the bill; that the 
said merger the People’s National Bank Fairmont, the Fairmont 
Trust Company, and the Home Savings Bank, under the charter the 
People’s National Bank Fairmont and under the title the Union 
National Bank Fairmont, held void and set aside the grounds 
that the same was obtained and consummated under false representa- 
tions, conspiracy, and concealment; that the assets the Home Savings 
Bank segregated from the People’s National Bank Fairmont and 
the Fairmont Trust Company; and for other 

The defendant James Swan, receiver, has filed his motion dis- 
miss the bill and his answer. Other defendants herein have filed their 
pleadings herein, but only the matters arising upon the motion James 
Swan, receiver, dismiss plaintiffs’ bill and the motion for further 
discovery have been submitted the court. (Permission for limited 
examination certain records was heretofore granted the plaintiffs 
their motion, not resisted said time the receiver his counsel.) 

the opinion that the motion dismiss Receiver James 
Swan should sustained, and conclusions law are 
follows: 

The merger, consolidation, the three banks was accomplished 
without dissenting vote the plaintiffs. The approval the Comp- 
troller the Currency quasi judicial act not subject review 
the courts. 


comptroller clothed with exclusive jurisdiction decide 
the completeness the organization, and his certificate conclusive 
the subject and removes any objections which might otherwise 
made the evidence which acted.’’ Corpus Juris, page 758. 

giving the Comptroller’s certificate covered the aver- 
ment the declaration, not denied the plea, and is, therefore, 
taken admitted. The plea proposes behind the certificate and 
contradict it. This done. The Comptroller was clothed with 
jurisdiction decide the completeness the organization, and 
his certificate conclusive upon the subject for all the purposes this 


II. Stockholders cannot liability depositors, even though 
the stock were induced fraud, and even though the 
deposits were made prior the date when they became stockholders. 

the case Williams Stone (C. A.) (2d) page 831, 
page 832, Judge quoting Mr. Justice Harlan the 
Seott Deweese, 181 202, Ct. 585, 822, said: ‘‘The 
present suit primarily the interest creditors the bank. 
based upon statute designed not only for their protection, but give 
confidence all dealing with national banks respect their con- 
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tracts, debts, and engagements, well stockholders generally. 
the subscriber became shareholder consequence frauds practiced 
upon him others, whether they officers the bank officers 
the government, must look them for such redress the law au- 
thorizes, and estopped, against creditors, deny that share- 
holder, within the meaning section 5151, if, the time the rights 
ereditors accrued, occupied and was accorded the rights appertaining 
that See, also, Anderson Cronkleton (C. A.) 
(2d) pages 170, 172. The bank operated for few months before 
was closed. 


court not compelled close its eyes and ears what every- 
body knows, viz., that bank actively operating for eight months, 
this one did, does have new creditors the way depositors and others. 
However, accepting the statement that new creditors arose after 
these stockholders became such, the position taken counsel not 
sound. The statute under which the stockholders are liable (heretofore 
quoted) says that the stockholder shall held individually responsible 
for all contracts, debts, the amount his stock the par value 
thereof, addition the amount invested such stock. does not 
say that shall responsible only for debts contracted after be- 
stockholder, and not for courts change the plain word- 
ing 


The Supreme Court the United States has spoken this subject 
saying: ‘‘But the moment shares are taken they are supposed repre- 
sent much money put into the treasury they are worth, which be- 
comes available for the payment not only future, but existing, 

III. The action the Comptroller the Currency laying 
assessment quasi judicial act and not subject collateral attack 
review this court. The administration insolvent national banks 
vested, exclusively, the Comptroller. 


decisions the Comptroller the Currency are not subject 
collateral attack, nor his assessment against shareholders, and the 
amount thereof open review; but, the contrary, neither the bank 
nor the shareholders, clearly the absence fraud charged and proved, 
are entitled judicial determination any question involved his 
decision either the solvency, the sum due creditors and the amount 
assessments ordered, such matters one and all being exclusively 
within the judgment and discretion the Comptroller, and which 
acts quasi judicial Liberty Nat. Bank McIntosh 
(C. A.) (2d) 906, 909. 


See, also, Collins Caldwell (C. A.) (2d) page 329. See, 
also, Corpus Juris, page 761. 

IV. The bill having failed any relief against the receiver, 
Swan (and the matters relief prayed for against the banking de- 
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partment not being the subject equitable relief), cannot main- 
tained against said Swan, receiver, bill discovery. 


discovery was sought incidental other relief, the juris- 
diction compel discovery rested upon the jurisdiction grant the 
principal relief and failed the bill failed the latter, and this 
the rule the present Volume Cyclopedia Federal Proc. 
page 868, 960. 


See, also, Equity Rule (28 USCA 723). 

therefore conclude that the bill should dismissed far Re- 
ceiver James Swan concerned. The questions arising between the 
plaintiffs and defendants, other than Receiver James Swan, have not 
been formally submitted me. 


SURVIVOR NOT ENTITLED JOINT DEPOSIT 
Gokey’s Estate, New York Surrogate’s Court, 252 Supp. 434 


savings bank depositor changed his account payable 
himself his daughter. stated the bank that wished 
withdrawals made himself only. signature card for the 
daughter was filed with the bank and she did not learn the change 
the deposit until after his death. was held that this did not 
create trust entitling the daughter the deposit. 


Proceedings between Florence Cleveland and the administrators 
Fred Gokey, deceased, involving ownership bank deposit savings 
department national bank. Decree for administrators. 

Glenn Larmonth, Watertown, for Florence Cleveland. 

George Moore, Malone, and Sheals, Brushton, for ad- 
ministrators. 


LAURENCE, proceeding involves the ownership 
deposit the savings department the St. Regis Falls National Bank, 
amounting the sum $5,524.80, and interest from October 1929. 

Fred Gokey died September 21, 1930, without will. Two sons, 
Henry and William, were appointed administrators October 27, 
The account claimed them administrators and Florence 
Cleveland, daughter deceased. There are several other children. 

Deceased resided near St. Regis Falls and did business with the 
only bank there. opened account with this bank January, 
1920, and passbook was issued him his name. continued 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 354. 
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add deposits and make withdrawals until May 24, 1929. short time 

prior that date deceased had some United States treasury certificates 
which were forwarded the bank, and the proceeds that day were 
deposited this account, the sum $2,500. withdrawals were 
made from that time and amounts were added, except that Oc- 
tober 1929, the interest was entered the book. 

the occasion the last deposit $2,500, the cashier states that 
the deceased said ‘‘he wished the bank book changed his name and 
Florence wished the book ‘‘made out both 
The change was made immediately writing the words ‘‘Florence 
Cleveland or’’ above the name ‘‘Fred Gokey’’ the passbook and 
the records were changed accordingly. signature card was given 
deceased with the request that secure the signature Florence Cleve- 
land the card and after adding his own signature, return the card 
the bank. The signature card was never returned. 

the occasion the deposit and change, deceased told the bank 
officials that wished withdrawals made that account 
others than he, during his lifetime, his death told wanted 
Florence Cleveland have the money.’’ said nothing about paying 
her after his death. another place the cashier states that de- 
ceased said wanted the money paid Florence Cleveland after his 
death.’’ The cashier did not recall that the term ‘‘joint account’’ was 
used. The passbook was left the bank the safety deposit box 
deceased and was found there after his death. Florence Cleveland was 
not present when the change was made and did not know any change 
the account until after the death her father. 

the time the change the account was made, deceased was living 
with son. There was some evidence statements made deceased 
just prior the time the account was changed, the effect that was 
going put $2,500 the bank and put the name one the children 
the book, that case death could taken out and after the 
expenses and debts were paid the balance could divided among the 
children. There was also considerable evidence other statements at- 
tributed the deceased after the change the account was made, 
the effect that had put the name Florence Cleveland the book, 
that she could pay the expenses and distribute the balance. 

The form the account stands and the circumstances would 
not seem justify any claim compliance with the Banking Law 
permit the payment the fund the survivor under that law. 
seems equally plain that deceased did not intend the change make 
any gift. There was delivery the evidence title, but the 
contrary there was apparently explicit direction that withdrawals 
were permitted during the life deceased, except him. 

urged that was the intention deceased that the account 
should belong Florence Cleveland after his death. the other hand, 
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without the formality will. 

urged that the change the account and the directions given 
the bank created tentative trust for Florence Cleveland, which be- 
came absolute upon the death Fred Gokey. This claim presents 
serious question. 

This matter resolves itself into question largely the intent the 
deceased, gathered from the testimony and surrounding 
stances, all which should point the same general direction. The 
account stands does not contain evidence trust. The state- 
ments deceased the time the change form deposit, testi- 
fied the cashier, must kept mind. This language taken to- 
gether may said susceptible different interpretations. Each 
must qualified the statement that withdrawals were made 
during the lifetime deceased except him. That would seem 
preclude the claim the creation joint account, any interest 
passing the time, which would become vested thereby. The rules 
the bank require the production the passbook when making with- 
drawals. 

Decisions are numerous where trusts have been upheld and where 
they have been denied. Each case seems have been decided upon 
the facts peculiar it. claimed here behalf Florence 
Cleveland that the account belongs her either: (1) virtue 
gift, (2) declaration trust. The positions are antagonistic. 
trust was created, the legal title and possession the deposit re- 
mained the trustee. such case there was delivery and ex- 
ecuted gift. there was valid gift, the possession and legal title 
must have been transferred and trust was created. Certainly 
executed trust was created the deposit during the lifetime de- 
ceased, for retained absolute control and power disposition during 

that time. should not claimed that could trustee and cestui 
que trust the same time. The trust, any could assumed, seems 
would hold the deposit for the use Florence Cleveland 
estate remainder, vest possession the time his death. 
Assuming that might have created such trust unequivocally de- 
it, did not so. did not declare that the deposit was 
held trust. judgment would necessary reform and 
supplement the language used and disregard some statements deceased 
order find that trust was intended. Here have man de- 
positing his own money account his own name, who states that 
wants the account ‘‘in both names’’; that is, his name and his 
daughter’s name. The beneficiary has knowledge the transaction. 
statement ever made her that she has interest the account. 
dealings were ever had the bank relative the account, except 
with the deceased. Deceased always retained possession the passbook 
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and absolute control over the funds. did not make the change 
the deposit the form trust, and his statements the time are 
given from memory. 

must not lose sight the declarations attributed the deceased 
that was going place and did place funds the bank the name 
daughter enable her settle his estate and distribute the balnace 
among his children. Such statements are war with the claim that the 
funds left after his death were for the sole and exclusive benefit 
Florence Cleveland. 

This matter not free from uncertainty. may said with con- 
siderable force that the deceased made the change the account for 
some definite purpose and that such purpose was one advantage 
selected daughter. may further stated that what intended was 
imperfectly stated the cashier and add it, that unless intended 
that Florence Cleveland should benefit the transaction, his going 
the bank all was useless 

When, however, consider that finding the effect that trust 
was intended for the sole benefit Florence Cleveland, the exclusion 
his other heirs law and thus disinherit his other children, 
judgment are ascribing him intent which not justified the 

Decree may submitted directing the St. Regis Falls National Bank 
transfer the account the administrators the estate Fred Gokey. 


DEPOSIT CHECK INSOLVENT BANK 


Broderick, Superintendent Banks Maged, New York Supreme 
Court, Appellate Division, 254 Supp. 569 


Where the payee check deposits bank the day be- 
fore the bank’s and the bank forwards the check for 
lection the Federal Reserve Bank and the latter applies the pro- 
the check deficit the failed bank, the payee not 


entitled preference payment over other depositors the 
failed bank. 


Proceeding Benjamin Maged and David Friedland, 
partners under the name Maged Friedland, compel the Bank 
United States Joseph Broderick, state superintendent banks, 
turn over certain moneys. The Special Term directed the superintend- 
ent pay over the sum $150, representing amount check deposited, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 333. 
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and the superintendent appeals. Order far directed payment 
amount deposit represented check, reversed the law, and 
motion denied that extent. 

Harold Cohen, George Elpern and Carl Austrian, all New 
York City (Arthur Ofner and Warren Fielding, both New York 
City, the brief), for appellant. 

David Friedland, New York City, for respondents. 


SCUDDER, J.—On December 10, 1930, respondents deposited 
their account Brooklyn branch the Bank United States the 
sum $50 and check for $150. The deposit, being made after 
m., was credited them December 11, 1930. The check was 
drawn third party the Midwood Trust Co. respondents’ order. 
The Bank United States indorsed the check for collection and sent 
the Federal Reserve Bank later than 1.30 December 11, 
1930. Thereafter, and the same date, the superintendent banks 
closed the Bank United States and took possession its affairs. 

Respondents moved Special Term for order directing the su- 
perintendent banks pay them the amount the deposit. The 
Special Term granted the petition the $150 check but denied 
the cash deposit. 

When received the Federal Reserve Bank, the check was pro- 
visionally the Bank United States and sent Midwood 
Trust Co. for payment, subject the latter’s right return before 
upon the date presentment. 

the close business December 10, 1930, and the opening 
business December 11, 1930, the Bank United States had 
credit balance with the Federal Reserve Bank New York over 
$12,000,000 and owed $19,000,000. the close business Decem- 
ber 11, 1930, its balance was $5,419,895.62, and owed $7,000,000. 

December 11, 1930, the Federal Reserve Bank credited the Bank 
United States, among other items, with checks collected, including 
those out town banks, amounting over $7,000,000, and the 
same day charged against the account the Bank United States 
$11,992,171.22, account the $19,000,000 indebtedness. result 
business transacted December 12, and between the two banks, 
including the sale certain collateral held the Federal Reserve Bank, 
the Bank United States owed nothing the Federal Reserve Bank, 
and had balance $308,606.97. December 15, 1930, the 
remaining collateral was released the Bank United States, then 
liquidation. appears that the Bank United States, December 
11, 1930, did not have credit balance with the Federal Reserve Bank 
the general fund. the contrary, there was deficit, which was 
wiped out selling the collateral, consisting treasury notes, held 
special account ‘‘special credits.’’ 

Respondents rely upon the decisions Altmark Bank United 
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States, 233 App. Div. 854, 251 816, decided this court 
June, 1931, and Matter Vavoudis, 233 App. Div. 672, 249 
870, Department, affirming Special Term without opinion. They 
contend the Bank United States was only collecting agent, and that 
the act the superintendent banks taking over the defunct bank 
revoked the agency, and the superintendent then held the proceeds 
the $150 check trust and must return that sum them. 

the Altmark Case, affirmed order directing the superin- 
tendent banks turn over plaintiff the proceeds certain 
check, upon the authority the Vavoudis Case. That case was de- 
cided upon the theory that the bank, when received the check for de- 
posit, was merely agent for the purpose collection. the 
superintendent banks took possession the Bank United States 
the Vavoudis deposit had not been collected, that the ‘‘agency the 
bank was revoked operation law.’’ 

the case bar, the superintendent banks contends that re- 
spondents are bound trace the fund before they can gain priority 
over general creditors the bank. Reference made Salem Elevator 
Works, Commissioner Banks, 252 Mass. 366, 148 220. 
There the commissioner banks Massachusetts took possession 
trust company September 25, 1920, before checks, which 
were deposited September for collection, had been collected. The 
facts that case, which are reviewed length the opinion, are very 
similar those the case before us. was there held that the plain- 
tiff had rights superior general creditors. 

The facts the instant case show that the Bank United States 
December 11, 1930, had only deficit with the Federal Reserve Bank 
the general fund. could not trace res for trust into deficit. The 
general rule equity, law, that, follow trust funds and sub- 
ject them the operation the trust, they must identified. Matter 
Cavin Gleason, 105 256, 504; Matter Hicks, 170 

the last cited case, Judge Werner, his concurring opinion, said: 
right the cestui que trust follow and appropriate the trust 
property ceases only when the means ascertainment fail (Holmes 
463), which but another way saying that must ‘ascertained, 
traced and identified.’ 

the instant case, the fund into which respondents’ check went 
was exhausted the action the bank, the Federal Reserve 
Bank, against its debtor, the Bank United States. therefore could 
not possibly ‘‘ascertained, traced and identified,’’ because there was 
nothing left identify. 

The Vavoudis and Altmark Cases, supra, are distinguishable from 
the case now under consideration. the former, the proceeds the 
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check deposited the Bank United States December 10, 1930, 
were received such bank December 13. The learned Special Term 
judge who considered that case said: ‘‘The moneys thereafter collected 
the superintendent were part the assets the bank but be- 
longed the There the superintendent banks, after 
closing the bank, received and retained the proceeds the deposited 
check, which quite different from the situation with which are 
now confronted. Here the proceeds the check were appropriated 
the Federal Reserve Bank, among many other items, offset against 
its claim against the defunct bank. The superintendent banks never 
had possession such funds. 

The order, far directs payment the amount deposit 
represented the check, should reversed the law, and the re- 
spondents’ motion that extent denied but, view the stipulation 
the parties, costs are allowed. 

Order, far directs payment the deposit rep- 
resented the check, reversed the law, without costs, and motion 
that extent denied, without costs. 


PROCEEDS TRAVELER’S CHECKS PRE- 
FERRED CLAIM AGAINST FAILED BANK 


American Express Co. Cochrane, Supreme Court Florida, 137 So. 
Rep. 696 


Where, the time bank’s failure, has its possession 
the proceeds traveler’s checks, which has sold the agent 
express company, the latter entitled preference pay- 
ment over the other creditors the bank. 


Suit the American Express Company against Cochrane, 
liquidator the Palm Beach Bank Trust Company, From the 
decree rendered, complainant appeals. Reversed, with directions. 

Carmichael, Lewis, and Mooney, all West Palm 
Beach, for appellant. 

Blackwell, Donnell Moore, West Palm Beach, for appellee. 


BUFORD, Express Company, being engaged 
what termed financial and travel business, part which was the 
negotiation and sale what known Express Company 
Travelers’ Cheques,’’ which cheques are purchased the traveling 
for their convenience securing cash any place which they 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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may go, place such cheques with banks throughout the country for sale. 
The bank holds the cheques trust for the American Express Company. 
The cheques are issued denominations ten, twenty, fifty, and one 
hundred dollars, and are payable the United States and Canada 
United States dollars Canadian dollars, and all foreign countries 
the current rate exchange the date the currency the par- 
ticular country wherein person may desire cash such cheques. The 
cheques when issued are redeemable the head office the petitioner 
New York City. 

Prior June 28, 1926, Palm Beach Bank Trust Company acted 
agent for the petitioner selling these cheques. that date the 
bank suspended business and was taken over the state banking de- 
partment. Cochrane became the duly appointed and qualified 
liquidator that institution. American Express Company supplied 
Palm Beach Bank Trust Company $118,000 these cheques, Palm 
Beach Bank Trust Company issued its receipt for the cheques the 
following form, wit: 


Express Company, 603-608, McGlawn-Brown Bldg., 

Atlanta, Ga. 

trust from the American Express Company Travelers 
Cheques the American Express Company follows: 


Travelers’ Cheques Cheques Numbered 
Quan- Denomi- 
tity nation From To— Inclusive 
500 $10. 3490740 3491239 
300 $20. 508410 508709 
200 $50. 4002980 4003179 


100 1464630 


1464729 


Ex. Order 


undersigned hereby accepts responsibility for safekeeping 
said cheques and the due issue thereof, and agrees account the 
American Express Company therefor and for the proceeds received from 
the sale thereof. The said cheques until sold and the proceeds thereof 
when sold shall all times remain the property the American Ex- 
press Company. 

Beach Bank Trust Co., Bank 
Palm Beach, Fla. 
Hunt, Asst. Trust Officer. 
May 27, 
Exhibit 


200 Fes. 
400 Fes. 
Ex. Order 
$500 
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From June June 28, 1926, inclusive, the bank sold cheques and 
collected charges thereon agent for the American Express Company 
the aggregate $7,999.96, and attempted remit the same drafts, 
follows: Draft No. 10771, $551.38, dated June 23, 1926; draft No. 
1877 for $3,137.83, dated June 28, 1926; draft No. 10781 for $1,503.75, 
dated June 24, 1926; draft No. 10796 for $1,102.75, dated June 25, 
1926; and draft No. 10810 for $1,704.25, dated June 26, 1926—all 
which drafts were dishonored and not paid account the bank 
closing before drafts were presented for payment the respective banks 
which they were 

Draft No. 1877 was drawn the Atlantic National Bank, Jackson- 
ville, Fla. The other four drafts were drawn Hanover National 
Bank, New York. 

Aside from this, the bank sold cheques for the American Express 
Company which with charges aggregated $120.30, which sum the bank 
did not attempt remit prior its closing. After the bank was the 
hands the liquidator, the American Express Company made demand 
for the payment the sum $7,999.96 represented the drafts and 
the $120.30 which effort had been made remit preferred 
claim, contending that the same was trust fund coming into the hands 
the liquidator and which fund the bank had never acquired any 
title whatsoever. The liquidator refused allow the claim and pay 
the same preferred claim. 

American Express Company brought suit impress the trust upon 
the assets the bank the hands the liquidator and require the 
payment thereof the sum $8,120.26 full. 

The record shows that the cash assets the bank passing the 
liquidator are larger the aggregate amount the trust fund here 
involved than they would have been but for the inclusion these items 
such assets which the insolvent bank had title when 
Therefore the total cash reserve fund the bank may im- 
pressed with this trust under the enunciation the law stated 
Myers Federal Reserve Bank Atlanta, opinion filed April 29, 1931, 
reported 134 So. 600, wherein was held: 


the cash assets insolvent bank passing receiver 
liquidator are just that much larger than they would have been, but for 
the inclusion items such assets which the insolvent bank had 
title when closed, such cash assets, whether consisting cash 
the vaults accounts with correspondent banks, combination 
both, may impressed with trust the extent the amounts in- 
eluded therein which the insolvent bank had right. 

difference between trust fund which merely comes into 
the hands bank for some purpose another before closed 
reason insolvency, and found the closed bank when closes, and 
trust fund which consists money which has been separated from 
the bank’s assest before the bank closed, but reason 
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stances passed the receiver included the cash assets, although 
not rightfully so. 


remittance made insolvent bank before closed 
regarded law having been made out the total cash reserve fund 
the bank, even though check representing such remittance drawn 
only upon constituent part such cash reserve fund correspond- 
ent bank, the whole cash reserve fund regarded increased when 
the remittance check representing the separation and withdrawal from 
the cash reserve fund not paid because the closing the bank, 
thereby allowing the cash reserve fund the bank pass receiver 


liquidator with the amount the attempted remittance still included 


Therefore, the decree should reversd, with directions that decree 
entered not inconsistent with this opinion. ordered. 


APPLICATION DEPOSIT DEPOSITOR’S 
NOTE 


Western Shoe Co. Amarillo National Bank, Texas Court Civil Ap- 
peals, Rep. (2d) 469 


Where bank, through one its officers, has notice that funds 
deposited certain account depositor are held the de- 
positor trust for third party, the bank will not permitted 


apply the deposit note the depositor held prejudice 
the third party. 


Suit the Western Shoe Co. against the Amarillo National Bank. 
From judgment favor defendant, plaintiff appeals. Reversed 
and remanded. 

Dorenfield, Foster Fullingim, Amarillo, for appellant. 
Cooper Lumpkin, Amarillo, for appellee. 


JACKSON, J.—This suit was instituted the district court 
Potter County, Tex., the plaintiff, Western Shoe Co., 
organized under the laws Texas, against the Amarillo National Bank 
Amarillo, banking corporation organized under the laws the 
United States, recover $511.99 evidenced check date April 11, 
1929, given the plaintiff the Barnard, Departments, 
the defendant bank. 

The plaintiff pleads detail the alleged facts which bases its 
action and upon which seeks recovery. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 588. 
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The defendant answered general demurrer, general denial, and 
pleaded the alleged facts relied defense. 

written agreement, signed the attorneys for the parties, dis- 
the following facts: That the plaintiff, the times involved, was 
engaged the mercantile business Amarillo, Tex., buying and selling 
shoes That Barnard, Inc., was, April 11, 1929, en- 
gaged the general business operating department store Potter 
County. That April 11, 1929, Barnard, Inc., executed and 
delivered plaintiff the following check: 


Polk Street, Amarillo, Texas. 
140. 
Texas, 4—11—1929. 
the order Western Shoe Co., Inc., $511.99. The sum 
$511 and ets. dollars. 
The Amarillo National Bank, Amarillo, Texas. 
Barnard, Ine., Departments 


That due course business the check was presented the de- 
fendant bank and payment thereof demanded, which was refused for 
want sufficient funds. That the time the execution and delivery 


the check, Barnard, Inc., was depositor the bank and car- 
ried therein two accounts, one under the name Barnard, Inc., 
and one under the name Barnard, Departments. 

That and prior April 11, 1929, there was deposit with the 
bank the Barnard, Inc., Departments, account sum money 
excess $511.99. That said day Barnard, Inc., was in- 
debted the defendant bank note for the sum approximately 
$2,500, which note was past-due and unpaid. That for the purpose 
paying said note part thereof, the bank applied the payment 
the note the sum $511.99 out the Barnard, Inc., Departments 
account, which left amount said account insufficient pay the 
check full and payment the check was refused because insuffi- 
cient funds. 

That April 1929, officer the bank entered the ledger 
sheet the Barnard, Inc., Departments account: ‘‘See Ware 
Ware before paying check. Show sheet each day.’’ That the 
entry such set-off was not made the ledger sheet until April 16, 
1929, and the check the plaintiff was presented April 13, 1929, 
for payment and was refused. That had the bank not made such ap- 
plication the funds the Barnard, Departments account, 
there would have been sufficient money said account pay the 
amount the check. That Barnard, Inc., was not made party 
defendant for the reason that shortly after April 11, 1929, filed 
voluntary petition and was thereafter adjudged bank- 
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rupt and all its property sold and the proceeds thereof applied the 
liquidation its indebtedness, 

That December 10, 1928, Barnard, Inc., executed the de- 
fendant bank its note for the sum $2,500, payable January 15, 
1929. That during the month April, 1929, and for some time prior 
thereto, Barnard, Inc., was customer the bank, carrying 
subject check. That March 1927, Barnard, Inc., 
opened account with defendant bank the name Barnard, 
Departments. That this account was closed June 20, 1928, and 
opened again April 1929. That said day Barnard, Inc., 
withdrew from its account the sum $1,500 and deposited the ac- 
withdrew from this account the sum $217.75 and deposited the 
Barnard, Inc., Departments. That April 1929, 
withdrew from its account the sum $122.92 and deposited the 
Barnard, Departments. That said sums withdrawn were 
all the funds that went into the account Barnard, De- 
partments. That the intention the officer the bank making the 
notation the Barnard, Inc., Departments account: ‘‘See 
Ware Ware before paying check. Show sheet each day,’’ was 
set off the bank the amount money the Barnard, 
Departments account and credit the same the Barnard, Inc., 
note due the bank. 

The testimony discloses that Barnard, Inc., was conducting 
business leased building 905 Polk St. Amarillo, 
Tex. That the plaintiff, the Western Shoe Co., lessee, written 
rented from Barnard, Inc., lessor, certain space said 
building used exclusively lessee for the purpose operating 
shoe and hosiery department. Under the terms the written lease the 
lessee was purchase, without liability upon the lessor, all merchandise 
used such shoe department. That all moneys received from customers 
through the sale merchandise the lessee should paid the 
eashier the lessor each day and full, true, accurate and separate 
record thereof kept such moneys; and the lessor agreed place such 
money the credit the lessee the day sale and that the money 
received would held trust the lessor for the lessee and 
accounting made the lessee the 5th and 20th each month for 
such funds, but before making remittance thereof, the lessor was au- 
thorized make certain deductions consideration for the lease, which 
unnecessary set out. 

handled all the moneys and accounts and took all the checks paid for 
merchandise the Western Shoe Co., depositing such checks and money 
the account Barnard, Inc., and withdrew the money due the 
Western Shoe Co. from such and deposited the department’s 
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account. That the Western Shoe Co, owned the merchandise that was 
sold the shoe department the Barnard, Inc., store. That 
the time opened the account with the defendant bank for 
Barnard, Inc., Departments, advised officer the bank that 
constituted trust fund. That April 1929, the day the $1,500 
was transferred from the Barnard, Inc., account the account 
Barnard, Inc., Departments, and April and the dates 
the other two sums were transferred, did not talk any one the 
bank relative the accounts, but made the deposits through the teller’s 
window. That $511.99 the money transferred from the Bar- 
nard, account the Barnard, Departments account, 
belonged and was the money the Western Shoe Co., but that 
did not tell any one that fact the defendant hank when the money 
was transferred from one account the other. 

Berwald, the manager and treasurer the Western Shoe Co., 
testified that April May, 1927, shortly after opening the business 
the Western Shoe Co., went the defendant bank and sought 
loan the amount $1,500. That that time advised officer 
the bank that was operating leased department the store with 
Barnard, Inc., and the Western Shoe Co. deposits did not reflect 
the sales his company, but that the money the Western Shoe Co. 
was held trust Barnard, Inc., and was paid his com- 
pany certain periods. That had with him the lease contract be- 
tween Barnard, and the Western Shoe Co. and read such 
officer paragraph the contract, which is, far material this 
appeal, follows: 

moneys received from customers, through the sale mer- 
chandise the lessee, shall paid the cashier the lessor each 
day, who shall keep full, true, accurate and separate record, open and 
available all times for the inspection both parties hereto; and 
lessor agrees that will keep strict account thereof and place same 
the credit the lessee the day sale, and that these moneys re- 
ceived will held trust the lessor for the lessee. 

further agreed that reports all sales made and all credit 
charges passed upon, and all refunds purchasers, and all vouchers 
issued, shall issued the lessor lessee’s department manager daily, 
and for said purpose lessee shall furnish lessor the report cards and 
voucher blanks. The lessee shall entitled receive from the lessor, 
settlement for all sales made the lessee the demised premises, and 
the lessor shall account therefor the lessee follows: 

the fifth and 20th day each month, for all and 
sales made during the preceding monthly period, and for all charge and 
accounts the tenth the month following that which said 
accounts were contracted. Before making such remittance, the lessor 
shall first deduct the percentage hereinabove provided for. 


That advised the officer the bank that because the arrange- 


ment with Barnard, Inc., his deposits were made only about three 
times month and did not show his daily sales. That the defendant 
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bank declined make the loan without furnished security. That 

shortly thereafter closed his account with the defendant bank and 
opened account with the First National Bank. That the check given 
the Western Shoe Co. Barnard, Inc., the Barnard, 
Inc., Departments account represented the amount money for cash 
sales merchandise sold out the shoe department and covered the 
time approximately two weeks prior thereto. That Barnard, 
Inc., closed and went into bankruptcy about April 17, 1929. 

The case was submitted the court without the intervention 
jury and judgment rendered that the plaintiff take nothing its suit 
and the defendant hence with its costs, from which judgment this 
appeal prosecuted. 

The appellant (shoe company), several assignments which will 
consider together, presents error the action the court rendering 
judgment against because the evidence shows that the appellee bank 
knew that the moneys deposited Barnard, Inc., the account 
Barnard, Inc., Departments, were trust funds, or, any event, 
the bank knew sufficient facts put inquiry the trust fund 
character said deposits and hence was not authorized appropriate 
the $511.99, which was trust fund, payment its past-due note. 

The bank offered evidence dispute the testimony 
Hirschfeld, secretary Barnard, Inc., and Berwald, man- 
ager and treasurer the Western Shoe Co., relative the notice these 
witnesses claim have given the bank the trust character the funds 
deposited the bank the account Barnard, Inc., De- 
partments. 

within the power and the interest the opposing party disprove 
false, the silence the opposing party not only strengthens the 
probative force the affirmative proof, but itself clothed with 
probative Pullman Palace Car Co. Nelson, Tex. 
Civ. App. 223, 624. The failure produce evidence within 
party’s control raises the presumption that, produced, would operate 
against him; and every intendment will favor the opposite 
party. Bailey Hicks, Tex. 222; Thompson Shannon, Tex. 536. 

the force evidence, though slight, greatly increased 
the failure the opposite party rebut it, where obvious that the 
means are readily accessible the party. Chandler Meck- 
ling, Tex. 44; Needham State, Tex. 332; Mutual Life Ins, Co. 
Tillman, Tex. 31, 35, Farmers’ Guaranty State 
Bank Burrus Mill Elev. Co. (Tex. Civ. App.) 207 400, 403. 


The appellee contends that the court was not required believe the 
testimony these witnesses, they were both interested parties. 

far this record discloses, Hirschfeld was not interested 
party. His company, Barnard, Inc., had been adjudged bank- 
rupt, its assets sold and the proceeds applied its indebtedness, and 
the company discharged. 
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has been held that: ‘‘A jury cannot arbitrarily discredit witness 
and disregard his testimony the absence any equivocation, con- 
fusion aberration it. not proper submit uncontradicted 
testimony jury for the sole purpose giving the jury oppor- 
tunity nullify discrediting the witness, when nothing more than 
mere interest the case exists upon which discredit such witness.’’ 
Thomas Co. Hawthorne (Tex. Civ. App.) 245 966, 
972. See, also, Golden First State Bank Bomarton (Tex. Civ. 
App.) (2d) 628, and authorities cited. 

This case having been submitted the court without the interven- 
tion jury, the trial judge determining the facts, our opinion, 
controlled the same rules jury would passing upon the 
facts, and jury cannot arbitrarily discredit witness and disregard 
his testimony because his interest, neither could the trial judge. 

Interstate National Bank Claxton, Tex. 569, 604, 
607, 820 104 Am. St. Rep. 885, passing upon the right 
bank apply trust fund deposit with the payment debt 
owing it, the Supreme Court says: ‘‘In attempting acquire such 
right benefit the bank becomes party the action the trutsee, 
and stands any other person dealing with one holding property 
fiduciary capacity. The question notice the title the person 
holding the property and his power over arises, and bank cannot, 
any more than any other person, acquire that which belongs equity 

Steere al. Stockyards National Bank, 113 Tex. 387, 256 
586, 258 1042, the Supreme Court, answer certified 
question, opinion written the Commission Appeals, quotes 
with approval this language: 

decided weight authority the effect that where the 
bank, which funds which third persons have interest are de- 
posited the individual name the depositor, has neither actual 
knowledge, nor notice facts sufficient put upon inquiry, 
the true character the deposit, may apply the deposit the indi- 
vidual debt the depositor. 

the bank, although having actual notice the character 
funds deposited with it, has knowledge circumstances such are 
regarded sufficient necessitate inquiry upon its part, the general 
rule that the bank cannot, against the true owner, set off such 
funds against the individual indebtedness the depositor the 


addition the testimony Hirschfeld and Berwald that they 
had advised the bank that the moneys placed the Barnard, 
Departments, account was trust fund, the evidence that the 
provisions the written lease contract between the appellant and 
Barnard, Inc., requiring that the money held Barnard, 
for the appellant trust fund, was read the official the 
bank. was unquestioned that the officer the bank with whom these 


4 
4 
= 


236 THE BANKING LAW JOURNAL 


transactions were had was authorized represent, and did represent, 
the bank these occasions his official capacity and that was not 
acting his individual capacity. Therefore, whatever knowledge this 
official had was the knowledge the bank, acquired its duly author- 
ized officer acting its behalf. The account which the bank was ad- 
vised would constitute trust fund was opened March 1927, and 
closed June 20, 1928, and reopened April 1929, and deposits made 
the account Barnard, Departments. The evidence 
that the $511.99 this account was the money appellant. 

Under these authorities and this record, are the opinion that 
the appellee bank was possession sufficient facts place 
inquiry the character the fund carried the account 
Barnard, Ine. Departments. U.S. Co. Adoue Lobit, 104 
Cas. 1914B, 667; Central Nat. Bank Insurance Co., 104 54, 
Ed. 693; Arnold San Ramon Valley Bank, 184 Cal. 632, 194 
1012, 320, and notes, page 324. 

The appellee (the bank) did not plead prove that lost would 
probably have lost its debt without the application this $511.99 upon 
the note Barnard, Inc. the moneys appropriated was trust 
fund and belonged appellant, the bank could not credit the funds 
appellant the payment its debt had notice the trust fund 
character the money knew sufficient facts put inquiry 
the character the funds. was not trust fund, the bank 
was authorized make the application did, and under our view 
the case, presented the record, whether the bank lost, would 
probably have lost, immaterial. 

The record suggests that the case was not fully developed the 
former trial, and the testimony being sufficient show that the ap- 
pellee had knowledge sufficient facts put inquiry the 
character the fund applied its note, the judgment reversed, 
and the cause remanded. 


NOT BOUND CASHIER’S 
PURCHASE STOCK 


Andrew, Superintendent Banking Farmers’ Savings Bank 
Colorado, Supreme Court Iowa, 239 Rep. 551 


The cashier bank, claiming represent stockholder, pur- 
chased five shares the bank’s stock from one Roger Hopkins, 
his account with the price the stock and debited the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 55. 
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stockholder’s account with that amount. did not appear that the 
stockholder had directed the cashier purchase the stock. The 
cashier assumed that had authority because con- 
versation with the stockholder the course which the Hopkins 
stock was mentioned and the stockholder declared that would 
not consider the purchase such stock price greater than 
per cent. the par value. Evidence this conversation was held 
insufficient show that the stockholder appointed the cashier his 
agent purchase the stock and debit his account with the amount 
the purchase price. 


Action equity the receiver recover assessment bank 
stock. Decree prayed, and the defendant appeals. Reserved and re- 
manded. 


Fred Hansen, Nevada, Iowa, for appellant. 

Addison Smedal, Nevada, Iowa, for appellee Andrew. 

Lee, Steinberg Walsh, Ames, and Hadley, Nevada, 
Iowa, for appellee Hopkins. 


STEVENS, J.—The qyestion this case narrow one and largely 
fact. Appellant and Roger Hopkins were each stockholders the 
Farmers’ Savings Bank Colo, Iowa, which, November 1929, 
passed into the hands the state superintendent banking receiver. 
The controversy between Hopkins and appellant the ownership 
five shares the bank stock. appears that July 27, 1928, 
Hopkins assigned five shares stock appellant for claimed con- 
sideration $250. The negotiations with Hopkins for the purchase 
the stock were conducted behalf appellant the 
the Upon the assignment the stock Hopkins 
appellant, charged appellant’s account the bank with $250 
and credited the same amount the Hopkins. Both Hop- 
kins and appellant were stockholders and the latter was member 
the ‘board directors. The debit slip made McCoy was returned 
appellant with his bank book September 24th, when the book was bal- 
purchase the stock for him debit his account with the amount 
indicated, and specifically denied that ever knew about the trans- 
action until after the bank closed. McCoy testified the conversation 
with appellant from which inferred that was authorized pur- 
chase the stock Hopkins cents the dollar. The witnesses 
agree all substantial particulars what was said appellant the 
conversation. 

appears that one more agents for stockholders were offering 
stock the bank for sale per cent. its par value. agreed 
that appellant talked about this matter and expressed the 
opinion that the open proposal sell stock that price the 
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munity would not good thing for the bank. The Hopkins stock 
was mentioned the conversation. McCoy asked appellant why did 
not handle the stock. Appellant replied merely that would not con- 
sider the purchase the five shares price greater than per cent. 
the par value, $250. The conversation was interrupted third 
person entering the bank, and nothing further was said about the matter 
McCoy appellant. Appellant never had any conversation with 
Hopkins about the transfer the stock. 

conceded McCoy that appellant did not express terms 
authorize him purchase the stock, but inferred such authority 
from the conversation with him. Appellant was never notified directly 
that the stock had been transferred him. far the 
record shows, the return the passbook with the debit slip for $250 
inclosed therein was the first notice appellant may have had the con- 
summation the purchase the stock, Appellant testified that did 
not examine his passbook the debit slip returned therewith. Appel- 
lant kept account which appears seldom have exceeded 
few hundred dollars. was the custom pay numerous 
monthly bills for appellant debiting his account therewith. Very 
shortly after July 27th, appellant borrowed $100 from the bank pro- 
vide funds therein for the payment his current bills. The stock 
controversy was reported the cashier the bank the taxing au- 
thorities the property appellant who paid the taxes thereon. The 
tax receipt did not, however, its face show the number shares 
assessed against appellant. new stock was ever issued 
and the certificate surrendered Hopkins was placed the stock book 
and retained the bank. The relationship McCoy and appellant 
was friendly and close and Hopkins first cousin the cashier. 

elementary that agency arises out contract, express im- 
plied. Leonard Omstead, 141 Iowa 485, 119 973; Storm Lake 
Bank Missouri Valley Life Ins. Co., Iowa 617, 239; 
Cormick Harvesting Mach. Co. Lambert, 120 Iowa 181, 497. 

The question this point largely one intention. was neces- 
sary create the relation principal and agent that appellant should 
have expressly authorized McCoy purchase the stock. was suffi- 
cient appellant, what said and did, intended authorize 
Coy purchase the stock and McCoy understood appellant and 
accepted the appointment create such relation. The relationship 
and the manner transacting business generally between appellant 
and McCoy may properly considered determining the intention 
and understanding each them. McCoy did not inform appellant, 
whom frequently saw, that had consummated purchase the 
stock from Hopkins. Had appellant examined the debit slip returned 
the bank with his passbook, would once have discovered that 
his had ‘been debited with $250, the price demanded Hopkins 
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for the stock. Appellant appears have depended considerable 
extent upon the bank pay numerous monthly bills and permitted his 

found necessary about July 27, 1929, borrow $100 
from the bank, giving his note therefor due thirty days, for the pur- 
pose providing sufficient funds for this purpose. the date the 
loan, his account showed balance his credit $30.61. The mate- 
riality this transaction must, course, limited the possible 
knowledge notice the recent withdrawal $250 from his account 
might should have imparted appellant. Appellant testified that 
did not examine his passbook when was returned him the 
bank, and that first learned the alleged purchase the stock 
McCoy for him after the affairs the bank had been placed the 
hands the receiver. the absence authority the part Me- 
Coy purchase the stock and debit the account appellant with the 
purchase price thereof, the bank could not lawfully so. think 
the evidence quite insufficient prove that appellant ever created Mc- 
Coy his agent purchase the stock for him and debit his account 
any sum whatever. The language appellant his conversation with 
went further than suggest that might possibly become 
purchaser the stock price not exceed per cent. its par 
value. The necessity for further negotiation between the parties was 
apparent. The series transactions between McCoy and appellant 
relied upon appellee prove authority were different nature. 
The authority the cashier was limited the payment current 
monthly bills appellant. such items was doubt bound 
under the general rule which required him examine his passbook 
within reasonable time after received it. 

rule universal application that banks may pay out the 
funds depositors only upon checks other orders drawn such 
depositor upon special authority without such customary 
formality. reach the conclusion that appellant cannot, upon the 
showing made, bound the transaction between McCoy and Rogers 
and that did not thereby become the owner the stock. 

Rogers was named party defendant the court below. 
appeared and filed answer and cross-petition, both which were 
later withdrawn and motion dismiss filed. argument was filed 
his behalf, nor has the court been provided with brief and argument 
covering the questions that quite obviously arise this point his 
behalf. 

shall not, therefore, undertake determine who is, fact, the 
owner the stock and liable accordingly for the assessment question. 
follows that the judgment the court below must reversed, and 
the cause will remanded the district court for such further pro- 
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ceeding harmony with this opinion the parties may desire 
may deemed necessary the final adjudication the questions 
reserved this opinion. 

Reversed and remanded. 


NEGOTIABILITY TRADE ACCEPTANCE 


Johnston Wolf, California District Court Appeal, Rep. 
673 


The negotiability trade acceptance not destroyed the 
following clause: ‘‘The obligation the acceptor arises out the 
purchase goods from the drawer.’’ 

Note. Similar decisions have been rendered Minnesota and 
North Dakota. Texas there are conflicting decisions whether 


clause this kind affects the negotiability the acceptance 
which appears. 


Action Johnston against Robert Wolf and another, co- 
partners, doing business under the firm name and style Wolf Cabinet 
Furniture Manufacturing Company. From judgment for plaintiff, 
defendants appeal. Affirmed. 
Andreani, Haines, Bisher Carrey, Los Angeles, for appellants. 
Goudge, Robinson Hughes, David Sondel, and Francis 
Read, all Los Angeles, for respondent. 


JAMISON, pro tem.—This action was upon trade acceptance 
drawn the Brent Furniture Company favor defendant and in- 
dorsed defendant the Pacific National Bank before maturity, for 
value, who took the same good faith and became holder due 
course thereof. 

This trade acceptance was drawn December 1925, for the sum 
$680.75, was accepted defendant, and payment thereon was due 
March 1926. While the said bank was the owner said trade 
and holder due course, and prior its maturity, 
placed said instrument the mail for transmittal the Florence Na- 
tional Bank, which said trade acceptance was payable. Said instru- 
ment was lost during its transmission mail, and never was found. 
After said loss, the National Bank assigned its claim arising 
under and virtue said trade acceptance plaintiff for collection 
after the maturity thereof; that prior the maturity the trade ac- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition 1275. 
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but after its transfer said bank, defendant paid same full 
said Brent’s Furniture Company, 

Plaintiff had judgment, from which defendant appeals. 

Appellant contends that the judgment should reversed, for the 
reasons that respondent’s cause action upon chose action, and 
therefore subject all equities favor all prior parties; that the 
action upon claim arising under trade acceptance which was as- 
signed respondent after maturity and without consideration, and be- 
the original trade acceptance was nonnegotiable instrument. 
support this last contention, cites Westlake Mere. Finance Corp. 
Merritt, 204 Cal. 673, 269 620, 811. that case, the 
trade acceptance contained the words, ‘‘The obligation the 
hereof arises out the purchase goods from the drawer, maturity 
being conformity with original terms The Supreme 
Court there held that the words ‘‘maturity being conformity with 
original terms purchase’’ rendered the date maturity uncertain 
and dependent upon another contract, and for this reason rendered 
nonnegotiable. 

the trade acceptance under consideration, the words which ap- 
pellants claim render nonnegotiable are follows: ‘‘The obligation 
the acceptor arises out the purchase goods from the drawer.’’ 

However, the case Allenberg Rapken Co., 108 Cal. App. 
99, 291 281, the draft recited that the obligation the acceptor arose 
out the purchase goods from the drawer; the court there held that 
the recital merely imported that referred the origin considera- 
tion the instrument and not that the interest was subject thereto, 
and cited many authorities from other jurisdictions holding that the 
recital was but statement the transaction which gave rise the 
instrument, and did not render nonnegotiable. 

Section 3084, subd. the Civil Code, provides that unqualified 
promise pay unconditional though coupled with statement the 
transaction which gives rise the instrument. 

This trade acceptance negotiable instrument similar inland 
bill exchange, and governed the law relating negotiable in- 
struments. Stafford Hill, Cal. App. 337, 200 33. Appellants 
contend that the assignment respondent after maturity destroyed the 
negotiability the trade acceptance. This contention without merit. 
Section 3138 the Civil Code provides that: ‘‘A holder due course 
holds the instrument free from any defect title prior parties, and 
free from defenses available prior parties among themselves, and may 
enforce payment the instrument for the full amount thereof against 
all parties liable 

And section 3139 said Code further provides that: ‘‘A holder who 
derives his title through holder due course, and who not himself 
party any fraud illegality affecting the instrument, has all the 
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rights such former holder respect all parties prior the 
Havens Foskett, Cal. App. 653, 254 642. 

Appellant next contends that respondent not holder due 
course for the reason that, before the assignment him said trade 
acceptance, was lost and never came into his possession. 

well-recognized principle law that person does not lose 
his right debt losing the instrument containing the statement 
his right. The writing itself does not give the right; only primary 
evidence thereof, and its loss destruction respect changes the 
obligation the parties. Cal. Jur. 690; Bagley Eaton, Cal. 

are the opinion that the assignment, for collection, the 
trade acceptance the Pacific National Bank, which was holder 
due course, respondent after its loss, and after maturity did not 
destroy its negotiability, nor thereby render nonnegotiable chose 
action. 

The assignment the trade acceptance was made respondent for 
collection. thereby became the legal holder the thing assigned, 
sufficient entitle him recover, the assignor retaining equitable in- 
terest the thing nor necessary prove consideration 
for the assignment. Greig Riordan, Cal. 316, 913. 

Appellant claims that the evidence insufficient justify the de- 
cision. But his brief wholly fails point out wherein this 
ciency exists. there specification the particulars which 
the evidence insufficient, the appellate court cannot review the ques- 
tion the sufficiency the evidence support the findings. 
Regoli Stevenson, 179 Cal. 257, 176 158; Newbury Lineberger, 
Cal. App. 556, 188 72. 
The judgment affirmed. 


BANK ENTITLED RECOVER CHECK 


First National Bank Hazard’s Receiver Hignite, Court Appeals 
Kentucky, Rep. (2d) 658 


action bank recover the amount check, which 
cashed for the drawer and which was subsequently dishonored, 
the drawee cannot defeat the action showing that the vice-presi- 
dent the bank agreed orally that the check would not presented 
for payment and that the money would repaid the bank 
third party, where there was showing fraud mistake. 
not possible this way, parol evidence, vary the effect 
the check written. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 371. 
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Action the First National Bank Hazard’s Receiver against 
James Hignite. From judgment for defendant, plaintiff appeals. 
Reversed and remanded. 

Willis Reeves, Hazard, for appellant. 

Faulkner Faulkner and Stanfill, all Hazard, for appellee. 


HOBSON, C.—The First National Bank, its receiver, brought this 
action recover against James Hignite check for $1,000, drawn 
November 1925, the Winchester bank, and cashed that day 
the Hazard bank, and not paid the Winchester bank for lack 
funds the credit Hignite. Hignite filed answer pleading, 
substance, that the check was without consideration; that its execution 
and delivery were simply for the accommodation the bank, and that 
the bank agreed with him that the check was not presented the 
bank which was drawn for payment, The issues were made up, 
and trial the jury returned verdict for the defendant, which 
the court entered judgment. The plaintiffs appeal. 

The facts the case are these: Dr. Gross was candidate for sheriff 
Perry County. Farmer Eversole was brother-in-law Dr. Gross 
and his campaign manager. James Hignite was also brother-in-law 
Dr. Gross, but lived Clay County. November was Hazard 
and the office occupied Eversole campaign manager. Eversole 
told him that they needed check the bank cover $1,000, and 
said, ‘‘If you will give your check will make arrangements that your 
check will not leave the bank and your check will not presented for 
payment.’’ Hignite then wrote the check. and Eversole went 
the bank together and went the office James Roan, the vice-presi- 
dent the bank. Eversole asked Roan they would that thou- 
sand dollar check. Hignite, shown the proof for defendant, said: 
Roan there one way you can get this check, giving this 
check with the understanding not presented for payment and 
later returned Roan answered: ‘‘That all right, Dr. 
Gross will take care the thousand dollars and your check will not 
presented for payment.’’ Hignite gave him the check, and went back 
the bank. Before Hignite left the room Roan asked him had 
any way carrying $1,000. said, asked the 
number his room, and then told him, ahead and will bring 
the money send returned his room and soon the 
thousand dollars was brought there, wrapped newspaper, con- 
sisting one and five dollar bills. Hignite took the money and turned 
over Eversole. campaign manager, Eversole had spent all the 
money had. This was the day before the election, and needed 
some money Perry County for the next day. Roan testified that none 
the above occurred, and that gave the money Hignite there 
the room. But undisputed that the check was cashed and that 
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Hignite got the money. also undisputed that the check has not 
been paid, and the bank out thousand dollars, 

The question presented is, Can Hignite show parol the above 
facts defeat liability the check, which absolute its face? 
1075, 1381, the rule thus stated: ‘‘The legal effect 
written instrument, even though not apparent from the terms the 
instrument itself, but left implied law, can more con- 
tradicted, explained, controlled parol extrinsic evidence than 
such effect had been expressed.’’ 

well settled that, the absence plea fraud mistake, 
parol evidence cannot received contradict written contract. 
Barret Clarke, 226 Ky. 109, (2d) 1091, and cited. The 
same rule applies the case check the case other writings. 
check, being legal effect but bill exchange, subject 


the same rule, and cannot varied contradicted parol evidence.’’ 


The same rule applied the indorsement note, Hoskins 
Black, 190 Ky. 98, 226 384; James Stokes, 203 Ky. 127, 261 
744; Security Savings Bank Rhodes, 107 Neb. 223, 185 421, 
412, and notes; Brannan’s Negotiable Instruments Law, 
612, 66. Lincoln Burbank, 218 Ky. 89, 290 1081, the suit 
was brought two notes and check. The defendant defended the 
ground that the plaintiff agreed that, the defendant would take and 
retain certain policies insurance, the plaintiff would advance the 
premiums the policies, take the appellant’s notes therefor, and re- 
new the same from time time until such time the company would 
carry the premiums the pledge the policies. There substan- 
tial difference between that case and this. was held that, the ab- 
sence plea fraud mistake, judgment was properly entered 
favor the plaintiff. number authorities are collected that 
opinion. the same effect Brown Turpin, 229 Ky. 383, 
(2d) 253, where husband sued note his wife, relied upon 
oral agreement that was not pay it. This case cannot distin- 
guished from those above cited. same effect, see Treas Bank 
Marshall County, 234 Ky. 376, (2d) Carter Vine Grove 
State Bank, 236 Ky. 191, (2d) 973. There was not only 
plea fraud mistake, but there was ground for such plea. The 
check was drawn Eversole’s office before went the bank; 
was delivered the bank, and Hignite got the thousand dollars from 
the bank. This not the case conditional delivery the check; 
the check was deliverd absolutely and was cashed. There nothing 
the evidence warranting the conclusion that the bank had any notice 
that the money was used illegally lent the money for this pur- 
pose. 
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the defendant’s evidence the court should have instructed the 
jury peremptorily find for the plaintiff, 

Judgment reversed, and cause remanded for further proceedings 
consistent herewith. 


STOCKHOLDER NOT ENTITLED BRING 
SUIT 


Grimes Brammer, Supreme Court Iowa, 239 Rep. 550 


director and counsel mortgage company whose bonds were 
owned bank wrongfully withdrew from the trustee certain 
securities deposited collateral secure the payment the bonds 
and used such securities pay debts the mortgage company. 
The plaintiff, stockholder the bank, brought suit against the 
alleging that consequence the withdrawal the securi- 
ties and the resulting depreciation value the bonds the 
mortgage company the capital stock the bank became impaired 
and became necessary levy assessment upon the bank’s stock, 
and that the plaintiff being unable pay the assessment lost his 
stock. was held that the cause action was the bank and that 
the plaintiff could not maintain suit, especially since appeared 
that the bank had already recovered another action. 


Action law former stockholder the First National Bank 
Perry recover against director and counsel the Union Mortgage 
Company damages alleged have resulted from the wrongful with- 
drawal securities held trustees secure payment the bonds 
the Union Mortgage Company, some which bonds were owned the 
bank, and depreciation which from such withdrawal alleged 
plaintiff have necessitated assessment upon the stock the bank. 
Plaintiff alleges that was unable pay the assessment his stock, 
and thereby lost it. Defendant demurred the amended petition. The 
demurrer was sustained. Plaintiff thereupon filed amended and sub- 
stituted petition, which was stricken. Plaintiff appeals. 

Grimes and John Denison, both Des Moines, for appel- 
lant. 

Brammer, Brody, Charlton Parker, Des Moines, for appellee. 


MORLING, J.—Plaintiff’s allegations, far material, are, 
substance, that plaintiff 1922 became the owner stock the First 
National Bank Perry, which was then the holder bonds the 
Union Mortgage Company. These bonds were secured collateral de- 
posited with the Central State Bank trustee. Defendant was director 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1174. 
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and counsel for the Union Mortgage Company, Defendant, contrary 
the agreement which the collateral was deposited trust, with- 
drew collateral from the trustee, and used pay debts the Union 
Mortgage Company upon which was security. (The facts concerning 
the bonds the Union Mortgage Company, the deposit collateral, 
and the withdrawal the collateral are set out the opinion Rich- 
ardson Union Mortgage Company, 210 Iowa 346, 228 103, 
which amended pleadings refer.) Plaintiff alleges that, 
consequence such withdrawal and the resulting depreciation value 
the bonds the Union Mortgage Company, the capital stock the 
bank became impaired, restore which assessment was levied upon 
the stock. Plaintiff alleges that was unable pay this assessment 
and lost his stock. Plaintiff sets out that the bank recovered from the 
trustees under the decision Richardson Union Mortgage Company 
judgment for its loss the bonds, and that the judgment has been paid, 
but alleges that the damage specially suffered him had long since 
accrued and the payment way operated compensate him for his 
special damage. 

The bank, not its stockholders, owned the bonds the Union Mort- 
gage Company. The alleged wrong perpetrated the defendant was 
the withdrawal the collateral deposited and pledged security for 
the payment those bonds. The injury was the owner the 
superior beneficial interest the collateral; that is, the owner the 
bonds—the bank. The damage from the injury was the damage the 
bank. There was but one wrong, one injury, one liability for the injury. 
The alleged injury was not, the eyes the law, injury plain- 
tiff. The loss which suffered from the injury (the loss his bank 
stock resulting from assessment which was unable pay) was 
remote and consequential. The cause action for the injury was 
the bank. When the cause action accrued, plaintiff was stockholder. 
was then the bank that was entitled sue upon it. the bank 
its officers had refused sue for the injury, the plaintiff, taking the 
necessary preliminary steps, would have been entitled sue, but his 
action would have been brought only for and behalf the corpora- 
tion which was stockholder and for the benefit the corpora- 
tion, though resultantly and ultimately for the benefit all stockholders 
alike. The bank, however, has not only not refused sue, but has sued 
and has recovered. The cause action for defendant’s alleged wrong 
has been satisfied. Under well-settled principles, the plaintiff has, 
stockholder, suffered legal wrong, and has cause action. Stin- 
nett Paramount, Corporation (Tex. Com. App.) (2d) 
145; Brodsky Frank, 342 110, 173 775; Stephan Mer- 
chants Collateral Corporation, 256 418, 176 824; Hirshberg 
Appel, 266 Mass. 98, 164 915; 924 seq. 

The case not one outside the purpose and reason the separation 
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the legal entity the corporation from that the stockholders. 
not necessary disregard the separate corporate entity order 
prevent fraud imposition enforce superior equity. The 
recognition the corporate organization here will not defeat public 
convenience; result wrong, fraud, crime. reason purpose 
appears for disregarding the corporate organization. 
seq.; Boatright Steinite Radio Corporation (C. A.) (2d) 
385; Pierce National Bank (C. A.) (2d) 40; Hamilton 
Ridge, Co. Wilson (C. A.) (2d) 592; Carozza Fed- 
Affirmed. 


CORPORATION BOUND ACCOMMODATION 
INDORSEMENT 


Chase National Bank Rosenbaum, City Court New York, 254 
Supp. 593 


bank which discounts notes bearing the indorsement cor- 
poration its president, without notice that the indorsement was 
made for accommodation may recover the notes against the cor- 
poration. 

Notarial certificates stating that notices demand and refusal 
payment were properly mailed the makers and indorsers 
note their respective addresses are admissible evidence, al- 
though the street and number the addresses are not given the 
certificates, where the weight the evidence indicates that the 
notices were received. 


Action the Chase National Bank against Rosen- 
baum, the name ‘‘Frank’’ being fictitious, and others. 

Judgment for plaintiff against defendants Frank Rosenbaum, 
Joseph Maurer, and Maurer Bros., Inc. 

Ira Funston, New York City, for plaintiff. 

Samuel Newfield, New York City, for defendants. 


DONNELLY, J.—The two notes suit were made the defend- 
ants Rosenbaum and Maurer, the order Steinberg, Gold 
Goldberg, who, before maturity, indorsed the notes plaintiff, who 
discounted them. conceded that value passed for the notes. When 
the notes were presented plaintiff for discount, they bore the indorse- 
ments the following order: note Maurer Bros., Inc., 
Benjamin Maurer, Pres.; Steinberg, Gold Goldberg; Herman 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 30, 850. 
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Steinberg; Morris Goldberg; note Maurer Bros., Inc., 
Benjamin Maurer, Pres.; Steinberg, Gold Goldberg; Herman 
Steinberg; Harry Gold. The defendant Maurer Bros., Inc., 
indorsed the notes the request the payees give credit one 
the makers, Maurer, his purchase certain merchandise from 
Steinberg, Gold Goldberg. this accommodation, plaintiff had 
notice. 

Jacobus Jamestown Mantel Co., 211 154, 160, 105 
210, 212, the court said: ‘‘A manufacturing corporation has power 
make indorse notes for the accommodation others. Citing cases. 
One who deals with the officers agents corporation bound 
know their powers and the extent their authority. Alexander 
Cauldwell, 480. Notwithstanding the general rule stated, 
corporation bound makes indorses commercial paper for the 
accommodation another respect bona fide holder who discounts 
before maturity the faith its being business paper. Mechanics’ 
the Jacobus Case, the court held that presumption existed that the 
defendant’s treasurer had power make indorse business paper. 
make promissory notes its name, unless such power were given 
such officer the by-laws the corporation resolution its 
board directors (page 161 211 Y., 105 210, 212). 
different situation exists, far the president manufacturing 
corporation concerned. treasurer secretary such cor- 
poration, far his authority bind indorsing commercial 
paper for accommodation concerned, vested only with restricted 
power. president manufacturing corporation possessed 
general executive and administrative functions, and, such, may 
bind the corporation matters apparently within the scope his 
duties. Westchester Mortgage Co. Thomas Inc., 174 
App. Div. 446, 161 390; Lyon West Side Transfer Co., 132 
App. Div. 777, 778, 117 648. Bacon Montauk Brewing 
Co., 130 App. Div. 737, 743, 115 617, 621, was held that 
third party, taking negotiable paper made corporation, may as- 
sume that the officers had authority execute it, and not bound 
any limitation placed upon the powers the officers not brought his 
knowledge. The court said: ‘‘The trend modern business decisions 
with respect the authority the officers business corporations 
when the interests third parties come question has been 
extend, rather than restrict, their powers, and the former strict 
rule announced Bangs National Macaroni Co., App. Div. 522, 
546, and cases cited, has not been adhered to.’’ If, the 
time plaintiff the note, the character the indorsement was 
known him, good defense behalf prior indorser that 
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domestic corporation and indorsed the note for the accommoda- 
tion the Rosenberg Bekenstein, 211 App. Div. 791, 208 

the instant case, attempt was made defendants show that 
the time discounted the notes plaintiff had any knowledge the 
transaction between the payees therein named and Benjamin Maurer. 
There nothing about the order which the indorsements appear 
the notes suggest anything else than that the instruments were the 
ordinary business paper. For all that appears upon the face and back 
the notes, they were given transaction from which the corporate 
defendant itself derived benefit. There was evidence that plaintiff 
knew that one the makers, Maurer, was not member the cor- 
poration, which, shown, might permit the inference that plaintiff 
knew, should have known, that the corporate indorsement was merely 
for accommodation. Possessed such knowledge, plaintiff would 
bound establish Benjamin Maurer’s authority president 
Maurer Bros., Inc., bind it. 

There merit defendants’ contention that the notarial cer- 
were improperly received evidence upon the ground, de- 
fendants now claim, that they not strictly and literally comply with 
the provisions Civil Practice Act 368, the time these exhibits 
were offered, defendants’ counsel objected their admission ‘‘upon the 
ground that they are incompetent, irrelevant and immaterial, and 
should proved the usual manner,’’ thus indicating the nature 
the objection that proof only the facts recited 
the certificates would competent. Later, and the close plain- 
tiff’s case, when defendants’ counsel moved dismiss, upon the ground 
that prima facie case had been established, was asked the 
court: ‘‘In what respect you contend prima facie case has been 
established?’’ this query replied that corporate authority had 
not been proven. stage the trial did defendants’ counsel 
specifically direct the court’s attention the objection now raised for 
the first time, the admission the notarial certificates. There 
ample authority for the propositions: (1) motion for nonsuit 
ineffectual, unless the grounds upon which based are specified and 
(2) the defect case should pointed out that may 
obviate can. Gilbert City New York, 173 App. Div. 359, 
362, 159 460; Boynton Furnace Co. Trohn, 141 App. Div. 
773, 126 695. The certificates set forth, among other things, 
that notices demand and refusal payment were properly mailed 
the makers and indorsers ‘‘at their respective addresses, being the re- 
puted places residence.’’ true that neither certificate are 
the street and number the addresses given. Despite the testimony 
Benjamin Maurer and Nathan Maurer, president and secretary, re- 
spectively, the corporate defendant, that neither them nor the 
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corporation received the notices, the weight the credible evidence 
establishes the contrary the fact. Plaintiff’s second vice-president, 
whose directness and candor were striking contrast the demeanor 
defendants’ witnesses, narrating conversation had with Ben- 
jamin Maurer day two after the notes went protest, testified: ‘‘I 
told him that since the maker the notes had not paid them and since 
one the makers was his own brother and since the corporation had in- 
dorsed the paper, that is, the corporation Maurer Inc., 
had indorsed the paper, would look the corporation for payment. 
said was interested having the notes 

Judgment for plaintiff against the defendants ‘‘Frank’’ Rosen- 
baum, ‘‘Joseph’’ Maurer, and Maurer Bros., Inc., for $1,690.90, 
with interest thereon from April 20, 1931, with Ten days’ stay 
execution and thirty days make and serve case allowed. 


AMOUNT EXECUTORS’ FEES 


Ott’s Estate, Superior Court Pennsylvania, 158 Atl. Rep. 286 


allowance per cent. the executors and per cent, 
the attorney estate $114,896.32, all which was cash 
securities except $678 chattels, where $100,000 was turned 
over the residuary legatees kind and litigation was involved, 
sufficient. The court held that per cent. the executors and 
per cent. the attorney would excessive. this case was 
also held that the death savings bank depositor does not stop 
the running interest. 

most states the compensation commissions which 
executor administrator entitled fixed statute; but 
Pennsylvania the statute allows such compensation the court may 
deem just. 


Appeal from Orphans’ Court, Cambria County; Samuel Lemmon 
Reed, President Judge. 

the matter the estate John Ott, deceased. Edward 
Strittmatter and another, executors, filed their first and final account, 
which exceptions were filed behalf Annie Ott, Catherine 
Ott, and Mary Ott. The auditing judge overruled the exceptions, 
and made distribution accordingly, and, from decree overruling the 
exceptions the action the auditing judge and confirming absolutely 
the adjudication and distribution, exceptants appeal. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 383, 564. 
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Reversed far the items involved this appeal are concerned, 
and record remitted for distribution accordance with opinion. 

Harrison Westover, Spangler, for appellant. 

Neice Malloy, Ebensburg, for appellee. 


TREXLER, appeal involves the reasonableness the 
compensation claimed the executors and counsel the estate John 
Ott. The estate amounted $114,896.32, personalty, which 
$114,218.32 was cash securities, and $678 chattels. the 
and securities, $100,734.74 was turned over the residuary legatees 
kind and lump delivery prior the filing the account, The 
active administration was confined assets amounting $13,632.33. 
The executors charged per cent. the entire estate, $2,872.41 each, 
and the attorney was allowed per cent., $3,446. 

The auditor sustained the charge; appeal was had, and the 
orphans’ court turn took the same action, and now are pass 
upon the question. overruling the exceptions the items involving 
the commissions the executors and the fees the attorney, the court 
stated that the manner which the executors acted under and through 
the advice their counsel was very advantageous those entitled 
receive the funds. fail see any substantial proof this. 

The appraisement the estate was made the 18th November, 
and the account was filed the May following. The court takes 
notice the fact that the assets the estate were almost entirely dis- 
tributed kind, but takes occasion remark that the decedent had 
approximately $7,000 cash and about $900 worth negotiable securi- 
ties trunk his home, that the executors took charge this, and 
the money interest, and also had the money transferred, 
that nearly all the available money bore interest continuously. All the 
executors did this connection was put the cash bank, which in- 
volved little labor, and allowed the money already bank savings 
account remain there; notice presumably being given that the deposi- 
tor had died. The money the savings account would have continued 
bear interest, without any act the executors. The death the 
depositor does not stop the running interest. 

The attorney for the accountants went over the services performed 
himself and the executors, conducted the examination the 
accountants, and meticulously set out the most trivial 
order sustain the charges made, even the extent going into de- 
tails the apprehension holdup when they were carrying some 
the money. Much the services performed the executors ap- 
parently consisted the voluntary act trying effect family settle- 
ment which the respective parties were represented counsel and 
which the executors had neither part nor lot. There were some 
worthless notes (at least they were not presently collectable), and the 
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executors procured new notes payable the heirs. The account filed 
shows that the money that actually was handled the executors was, 
comparison the size the estate, trifling. The moneys paid out 
for bills for the last illness and for settling the estate was $550.85, and 
then there was some money paid for masses for the repose decedent’s 
soul, telephone and fire insurance, and inheritance tax the state. We, 
after careful examination the testimony the case, can find 
warrant for charges such are made. The proportion fees the 
amount the estate actually handled too great. think they are 
excessive. Com. Bank, 268 Pa. 526, 113 186; Semans 
Lumber Co., 281 Pa. 404, 126 776; Wood’s Estate, 272 Pa. 115 
865. 

The court, following Moore’s Estate, 228 Pa. 516, 899, thought 
would reversible error disregard the uncontradicted testimony 
the two attorneys who testified the fact that per would 
reasonable fee for the accountants and per cent. for the attorney, 
the opinion those familiar with such services the best evi- 
dence value,’’ but, examining the testimony submitted them, 
can find nothing that would bind the court. The one attorney testi- 
fied that these percentages are those charged general practice, stating 
that would have study the estate before could determine just 
what would fair, that knew the amount involved the present 
estate, and did not think the fees charged were too large, although 
knew nothing about the details. The other lawyer draws conclu- 
sions from his personal experience settling estates, and says that 
per cent. and the attorneys’ per cent. are reasonable 
almost any case. When asked, where all the assets were practically 
turned over kind and litigation was had, what his judgment 
would reasonable fee for attorney, stated his conscience 
would not trouble him all charged per cent. This would hardly 
proper proof what reasonable. The testimony should not 
the general value services, but the value the particular 
service rendered. 

the absence any better expert proof what these services 
were worth, cannot invoke the rule for which there some authority 
that the orphans’ court could not disregard the uncontradicted testi- 
mony attorneys the value such services (Moore’s Estate, 228 
Pa. 516, 899), but the present case their testimony had very 
little probative value. are therefore constrained hold that the 
court under its equitable powers could use its own judgment the facts 
presented and decree what the fees should be. After all, the compensa- 
tion should fixed the work done, not any arbitrary rule. Where 
estate distributed kind, the compensation must not necessarily 
the same where there labor involved the reduction the 
assets distributable medium, The appellants are willing con- 
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cede per cent. the executors and per cent. the attorney, and, 
are all the opinion that these sums are ample compensation for 
the labor performed, will adopt them. 

The decree the orphans’ court far the items involved this 
appeal are concerned reversed, and the record remitted that dis- 
tribution may had accordance with this opinion. Costs paid 
out the estate. 


EMPLOYER NOT LIABLE CHECK DRAWN 
EMPLOYEE 


Atlantic Pipe Line Co. Huntsville State Bank, Texas Court Civil 
Appeals, Rep. (2d) 965 


bank which check drawn his own name person 
who had been authorized previously draw checks against ac- 
count placed his credit his employer, cannot upon the dishonor 
the check recover against the employer, where appears that the 
latter derived benefit from the check, had agreement com- 
munication with the with reference thereto, and where 
further appears that the employment was terminated two months 
prior the date the check. 

The check question was dated January 31, 1929. was drawn 
the Republic National Bank Dallas payable the order 
John Sinn, and indorsed ‘‘R. Sinn, Sinn had been 
employed the defendant between October 26, 1928, and November 
27, 1928, while the defendant was constructing pipe line the 
place where the plaintiff bank was located. While employed Sinn 
drew checks the Republic National Bank for the purpose pay- 
ing expenses incurred the defendant construction the pipe 
line. All these checks were cashed the plaintiff bank and for- 
warded the Republic National Bank which honored them. The 
last check was dated November 27, 1928. The check involved this 
suit was dishonored the Republic National Bank. 


Suit the Huntsville State Bank against the Atlantic Pipe Line 
Company. Judgment for plaintiff, and defendant appeals. Reversed 
and rendered. 

James Shepherd, Jr., Houston, Thos. Freeman, 
and Ryan and Baker, Botts, Andrews Wharton, all Houston, 
for appellant. 

McKinney, Henson Thomason, Huntsville, for appellee. 


PLEASANTS, J.—This suit the appellee against the ap- 
pellant the sum $150, the amount paid for check 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 54. 
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drawn the National Bank Dallas Sinn, clerk, 
and payable John Sinn and indorsed him appellee. 

Plaintiff alleged that about October 26, 1928, while construct- 
pipe line through Walker County, defendant opened office 
Huntsville, which employed Sinn; that said Sinn presented 
himself the bank, and represented himself agent and employee 
the defendant, and drew certain checks the Republic National 
Bank Dallas, where Sinn represented himself have account 
placed his credit defendant, upon which represented himself 
authorized defendant draw checks for the purpose paying 
expenses incurred defendant the construction the pipe line; 
that thereafter Sinn drew large number checks against the 
account the Republic National Bank Dallas, the last being dated 
November 27, 1928, all which were cashed ‘by plaintiff and forwarded 
Republic National Bank Dallas, which institution they were 
honored and paid. 

Plaintiff further alleged that thereafter, January 31, 1929, 
Sinn again appeared the plaintiff bank, represented that was 
still the employ defendant, and cashed the check sued upon, drawn 
his own order; said check being words and figures follows: 


No. 10187 


Texas, Jan. 31, 1929. 
National Bank Dallas Pay the order John 
Sinn $150.00 One Hundred and Fifty Dollars and cents. 


Sinn, Clerk. 


the back which said check appeared the following note and 
indorsement 


must made Payee exactly check drawn. 
John Sinn.’’ 


Plaintiff alleged that the check was forwarded the Republic Na- 
tional Bank Dallas, which was drawn, which institution 
was returned unpaid, that thereafter plaintiff made demand de- 
fendant for the payment said check, which defendant refused be- 
eause the said Sinn was longer its employ, and was not its 
agent the time the check was drawn, and that had authority 
from defendant draw it. 

The plaintiff further pleaded that had notice the termination 
Sinn’s agency, and that its ratification the prior acts Sinn, 
upon which plaintiff had relied, defendant was estopped deny Sinn’s 
authority execute the check. The petition concluded with prayer 
for judgment for $150, the amount the check. 

The defendant due time filed its answer, which consisted 
general demurrer and general denial, and its amended answer, which 


THE BANKING LAW JOURNAL 255 


consisted sworn denial that the check sued upon was executed 

The trial the justice court resulted judgment favor 
plaintiff for the full amount claimed. trial novo with jury 
appeal the county court resulted verdict favor plaintiff 
upon the only issue submitted the jury, which was: 


the plaintiff, The Huntsville Bank, its agents employees, 
the time the cashing the check sued on, have notice knowledge 
facts and which would have reasonably pru- 
dent man under the same similar make inquiry 
not the said Sinn, Clerk, had the authority draw 
such chee 


Judgment the county court followed this verdict favor 
appellee. 

The undisputed evidence shows that the drawer the check had 
authority from appellant make such draft, was not employee 
the appellant the time the check was drawn, and had not been for 
more than two months prior thereto. The name appellant not ap- 
pearing upon the face the check, and not being indicated thereby, 
liability appellant can predicated upon the check unless appellant 
express agreement with appellee had authorized the drawing the 
check, its previous course dealing with appellee, because 
benefit received therefrom, can held estopped deny its liabil- 
ity. Sections and 42, article 5932, 1925; Texas Land Cattle 
Co. Carroll Ter. 48; Anderson Shoup, Ohio St. 125. 

There evidence sustain any these grounds liability 
appellant. undisputed that the appellee had agreement com- 
munication with appellant regard the check until after its pay- 
ment was refused, and that part the consideration paid the 
appellee was received appellant, used for its benefit. The only 
ground liability appellant urged appellee the fact that, some 
two months prior the time this check was drawn, the drawer the 
check, Sinn, being then the employment the appellant Walker 
County ‘‘field had drawn number checks ‘‘for the pur- 
pose paying expenses appellant constructing its pipe 
through Walker County, which had been appellee and paid 
out fund provided appellant the Republic National Bank 
Dallas. The construction appellant’s pipe line through Walker 
County had been completed and Sinn’s employment the appellant 
terminated some two months prior the drawing the check upon 
which this suit brought. 

find nothing the facts alleged proven appellee upon 
which estoppel against appellant deny liability the check can 
based. 
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This conclusion requires that the judgment the trial court re- 
versed and judgment here rendered favor appellant, and has 
been ordered. 


Reversed and rendered. 


PLEDGE NOTES COLLATERAL FOR 
ANTECEDENT DEBT 


Kewanee Private Utilities Co. Runzel, Supreme Court Michigan, 
239 Rep. 325 


The holder negotiable notes, taken collateral for ante- 
cedent debt, holder for value. 


Action the Kewanee Private Utilities Company against Roy 
Runzel. From judgment for plaintiff, defendant appeals. Affirmed. 
Alexis Rogoski, Muskegon, for 
Harold Smedley, Muskegon, for appellee. 


SHARPE, J.—The articles incorporation the Lincoln Golf 
Club were filed September 10, 1926. was organized for profit 
number the business men the city Muskegon. September 
15th the defendant signed application for ‘‘Founders Life Mem- 
bership’’ therein, which agreed pay therefor the sum $500, 
payable, $100 cash and $100 February 15th 1927, 1928, 1929, 
and 1930, ‘‘as set forth attached notes.’’ Below his signature thereto 
appeared, ‘‘Make all checks and notes payable the Miller Landscape 
Service, Muskegon, The paper below the signature was per- 
forated, and followed four promissory notes the usual form; each 
being separated from the one preceding perforations. These notes 
were all made payable ‘‘to the order The Miller Landscape Service, 
their office, Muskegon, Michigan,’’ and bore interest the rate 
per cent. per annum, payable semiannually, and per cent. after 
maturity until paid. Vern Miller was doing business under the 
name ‘‘Miller Landscape Service.’’ the bottom each note was 
printed, ‘‘L. Membership No. 

The defendant testified: ‘‘The purpose signing the notes payable 
Miller was that was discount the notes and turn the money over 
the Golf Club. represented that had financial con- 
nections that would enable him thus discount the 

appears that Miller received the application and these notes from 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 497. 
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the defendant, and turned them over Mr. Bodine, the treasurer 
the company, and that gave them back Miller for the purpose 
negotiating them obtain funds for the company. 

The plaintiff’s first business relation with Miller was 1925, 
which time furnished him with water system for golf club 
Charlevoix. extended credit him under the name the Miller 
the sum $1,164.80. This account was placed the hands collec- 
tion agency, Miller offered turn over some notes claimed 
have received payment for work done country club Muskegon. 
The plaintiff agreed accept them collateral Miller’s personal 
note for the amount. Defendant’s notes were left with plaintiff’s presi- 
dent December 30, 1926, indorsed ‘‘Miller Landscape Service Lavern 
Miller,’’ and later Miller sent plaintiff his note, dated September 
1926, for the amount, payable one year, which stated its face that 
$1,200 collateral notes were given. Miller’s note was not paid when 
due, and this action brought recover defendant’s notes. Only 
three them were due when this action was begun, but was stipu- 
lated the record that, the fourth note was due the time trial, 
the judgment, favor, should include this note also. 

The was tried before the court without jury, and resulted 
judgment for plaintiff for $516. The defendant has appealed. 

urged that: ‘‘The notes having been taken collateral for 
antecedent debt, plaintiff not bona fide holder thereof for 

The trial court held that decision this question was controlled 
the following provisions our Negotiable Instruments Law (Comp. 


Section 9274: any consideration sufficient support 
simple contract. antecedent pre-existing debt constitutes value, 
and deemed such whether the instrument payable demand 
future 


Section 9276: the holder has lien the instrument, aris- 
ing either from contract implication law, deemed holder 
for value the extent his 


This act was codification the law then existing relating such 
instruments, although some changes were made therein. The sections 
above quoted were copied without change from the Negotiable Instru- 
ments 1905 (Act No. 265, and 29). Graham 
Smith, 155 Mich. 65, 118 726, was held that these sections 
changed the rule theretofore prevailing this state, and that the holder 
negotiable instrument, given collateral security for existing 
debt, would deemed holder for value the extent the amount 
due him. The decision that case has been cited with approval 
Marshall Ilsley Bank Mooney, 205 Mich. 171 533, and 
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the Molsons Bank Wolf, 224 Mich. 526, 195 73, and must 
accepted the settled law this state. 

The memorandum the bottom the note, Membership 
No. way affected its negotiability, Preston Whitney, 

urged that Miller detached these notes from the application 
for membership, and that such action his part ‘‘was material 
alteration that instrument,’’ and rendered the notes ‘‘inoperative, 
null and The record not clear when the notes were de- 
tached from the application. Neither the treasurer the club, who de- 
livered the notes Miller, nor Miller himself were called witnesses. 
purpose making the notes payable him under the name which 
did business was clearly stated the defendant above quoted. 
This purpose could effected only detaching them from the ap- 
plication for membership the time their delivery him, 
might under the arrangement made for disposing them, have dis- 
each them with different party. had concern with 
the application, and its place was the files the officials the cor- 
poration. Henry Frost, who was that time its secretary, testified that 
Mr. Bodine, the treasurer, ‘‘released’’ the notes Miller. This ques- 


tion was not passed the trial judge the opinion filed him, 
and this record think should assumed that the application 
was detached before the delivery the notes Miller. 

our opinion, the finding the trial court that the plaintiff was 
holder these notes due course, and for valuable consideration, 
was warranted. 

The judgment affirmed. 


